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BUSINESS LAW IN SCOTLAND

Thursday 4th December 2003

9.30 am-12.30 pm

Answer any SIX questions.

All questions carry equal marks.

(maximum marks 300)

CANDIDATES SHOULD ILLUSTRATE THEIR ANSWERS WITH REFERENCE TO APPROPRIATE CASE LAW AND LEGISLATION

1.
James is the owner of a wholesale Cash & Carry. He is about to retire, and wishes to sell off his stock. On 25th June he faxes a circular to local traders whom he thinks might be interested in purchasing his stock. The circular says “JAMES & Co - Due to the imminent retirement of Mr James, the wholesale stock-in-trade of the James & Co warehouse at Eden Lane is being offered for sale at £25,000. Mr James looks forward to hearing from interested parties.” 

Late on the 25th June, Katherine faxes him in reply “Thank you for your offer received today. I am happy to purchase your whole stock for sum stated, which I understand includes no fresh food. Let me know how payment should be made”. James writes back to Katherine that evening saying “Thank you for your fax, the terms of which are agreeable to me. Payment should be by cheque”.

On 26th June, James receives:

(i)
a letter from Martin saying “Thank you for your circular. I am happy to offer for your stock on terms stated, so long as you can deliver the stock to my warehouse at 92 Canaan Avenue. I look forward to hearing from you.” He faxes Martin back immediately saying “Delivery to your warehouse should be no problem.”; and

(ii)
a telegram from Nigel saying “I have been led to understand that you are about to retire from the wholesale trade. I am prepared to offer £25,000 for your whole stock. Please let me know if you accept.” James faxes Nigel: “Thank you for your telegram. I am happy to sell my stock to you, and hold the bargain as concluded.” He writes to Katherine, withdrawing his earlier letter to her.

On 27th June, Katherine receives both James’s letters to her together.

Katherine, Martin, and Nigel all think that they have a contract with James. Advise James.
2.
Explain the essential legal characteristics of the following:


(a) a natural person;


(b) a legal or juristic person;


(c) a partnership;


(d) a private limited company;


(e) a public limited company;


(f) an unincorporated private members club.

3.  (a) What is the difference in effect between a void and voidable contract?  What circumstances can render a contract either void or voidable?

(b) Explain the common law rules which limit the amount which can be claimed in damages for breach of contract.

4.   (a) Could a public limited company become a private limited company and vice versa? If so, would that involve discontinuity of legal personality?

(b) What has to be done in order successfully to wind up a limited company?

(c) Explain the relationship between the directors of a company and the shareholders of the company in relation to the management of the company.

5.  (a)
Charles is a director of Highland Developments plc, which is involved in buying and selling commercial and domestic properties in Scotland. Charles attends a meeting with a client, Stack ‘Em High Ltd, concerning Highland Development acting for them in the sale of a piece of land, valued at £1,000,000. At the meeting, Hugo, a director of Stack ‘Em High, says to Charles that he does not want to pay a 10% commission to Highland Development, but that he would be prepared to let Charles sell the land privately in exchange for a 5% commission. Charles agrees to do so and, having sold the land, collects his commission of £50,000 which he pays in to his private bank account. One month later, Highland Development learns of what has happened. Advise Highland Development of its position. 

(b) Huge Profits plc is a large company which is considering branching out in to the land development business, but is hoping to ensure that, if another recession comes along, any liabilities from the land development side of its business should not affect the profitability of its core business. Advise Huge Profits plc of how it might achieve this.

6.  (a)   Outline the principal rights given to employees in relation to:

(i)
discrimination in the workplace;

(ii)
maternity rights;

(iii)
dismissal from employment.

(b)
What would an employee expect to find specified in their written particulars of the contract of employment?

7.
Rachel owns an ageing but lively car.  On Monday she concludes a contract to sell the car to Stephen.  On Tuesday Stephen concludes a contract to sell the car to Tessa. On Wednesday Tessa concludes a contract to sell the car to Ulrica.  On Thursday Ulrica concludes a contract to sell the car to Vladimir. Vladimir has paid Ulrica and Ulrica has paid Tessa and Tessa has paid Stephen. Stephen has yet to pay Rachel and Rachel remains in possession of the car throughout. None of the contracts is in writing.

Discuss ownership of the car at the end of (a) Monday (b) Tuesday (c) Wednesday, and  (d) Thursday.
8.
(a)
In what circumstances might an agent incur personal liability in respect of a transaction concluded by him for his principal?

(b)
Explain the nature of both an agent’s implied authority and apparent authority?

(c)
What is an agent’s entitlement to be remunerated for the work undertaken by him?
9.
Examine the following Bill of Exchange:

£10,000
 Bill of Exchange

Shop 15






West Side Road







Pitlochry 







18 February 2002

Pay us three months after date £10,000 sterling

Rajesh Siddiqi



for and on behalf of  

18 New Street 
Bikes  ‘R’ Us Ltd

Bombay



Seema Siddiqui (Director)

(a) Who is:

(i) the drawer?

(ii) the drawee?

(iii) the payee?

(iv) the acceptor?

(b)
What would have been the legal significance if the words “or order” had appeared after the words “£10,000 sterling”?

(c)
What would have been the legal significance if the Bill had stated “Pay bearer” instead of “Pay us ...”? 

10.

(a)
List the order in which a receiver, appointed over a company on 1st March 2003, should pay the claim of the following claimants, and explain why this is so:

(i) the holder of a floating charge, created on 2nd January 2003, and registered one week later;

(ii) the holder of a standard security registered in the Land Register and the Companies Register on 3rd December 2002;

(iii) a trade creditor;

(iv) a preferential creditor;

(v) a creditor who has effectually executed diligence.


(b) define the following terms relating to the enforcement of debt:

(i) adjudication;

(ii) inhibition;

(iii) arrestment;

(iv) attachment.
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