IRRV EXAMINATIONS JUNE 2003

LEVEL I

BUSINESS LAW

Answer any SIX questions.

All questions carry equal marks.

(Maximum marks 300)

CANDIDATES SHOULD ILLUSTRATE THEIR ANSWERS WITH REFERENCE TO APPROPRIATE CASE LAW AND LEGISLATION

1.
As well as the express terms agreed upon by the parties, most contracts also contain implied terms. These implied terms are inserted into the Contract either by statute or by the Courts.  The judges have always used the power to imply terms sparingly. Describe those occasions when the Courts have exercised this power.

2.
In connection with the requirement for consideration in a contract, choose any three cases you have studied and explain what principles or factors persuaded the court in those cases that there was or was not an enforceable bargain.

3.
“The transferee who takes it in good faith and for value without notice of any defects in the title obtains a full legal title free from equities.  The effect of negotiation of such an instrument is to transfer all rights and obligations shown in it “.

These words of Blackburn J. in Crouch v Credit (1873) are rather remote sounding rules, but consider and explain them in relation to a bank note and a cheque drawn on a current account.

4.
Basil was an amateur yachtsman and the owner of the Tower Hotel. He left Manuel in charge with instructions to manage it in his absence and agreed to pay him a commission of half a per cent of the annual turnover. He also directed him to sell his Rolls Royce for “£30,000 or near offer”. The next day, Basil set off on a round the world race. He has now returned after a year away and has found:

(a)
Manuel arranged for a new roof to be fitted at a cost of £40,000 and the roofers are pressing for payment;

(b)
Manuel bought large supplies of wine from Sunwines, although Basil told him that he was in no circumstances to purchase wine from that supplier;

(c)
Manuel ordered stationery from Premier Paper Ltd for the use of the guests, at a cost of £2,000, and the supplier’s bill has not been paid;

(d)
Manuel sold the Rolls Royce to Polly for £28,000 after getting it re sprayed to a colour of her choice at a cost of £1500. Rolls Royces have soared in value in the last year.

(e)
Manuel illegally felled two ancient trees in order to make more space for the parking of guests' cars.

Advise Basil as to his rights.

5.
With reference to decided cases in employment law, consider to what extent the Health and Safety at Work Act 1974 uses the criminal law to attempt to create safe working conditions and how the civil law operates to protect employees.

6.
Britney supplies craft products to a number of small shops on a regular basis. She places an order for some candle wax with Elgar Ltd , who state that their product is 'Best British and Beautiful'. In fact, the wax has been imported from the far east and is of an inferior quality.

Britney uses a standard form contract with all of her customers. This includes a clause which states that, should the buyer be dissatisfied in any way with the quality of the product delivered, Britney will not be liable for more than the value involved. Sophie, who makes candles as a hobby, orders a quantity of wax from Britney, who arranges for it to be delivered directly to her from Elgar. When Sophie first uses it, her hands react badly to chemicals used in the processing. The offending chemicals would normally have been removed before being sent out, but had been overlooked in this case.

In respect of the above circumstances explain the liability of Elgar and/or Britney in relation to TWO of the following:

(a)
The Contracts (Rights of Third Parties) Act 1999 and Damages
(25 marks)

(b)
The validity of the exclusion clause and the Unfair Contract Terms Act 1977








(25 marks)

(c)
(i)
Misrepresentation, and

(ii)
Breach of the Sale of Goods Act 1979 sections 13 and 14.
(25 marks)

7.
Venus bought from Serena a pedigree poodle for breeding for £2,000. Unfortunately the dog supplied was unable to conceive: if it had been able to, Venus would have expected to earn £15,000 from selling the puppies. Angelina offered to buy it from Venus for £250 as a pet. Angelina said this was £100 more than Venus would get at the end of the dog's breeding life. However, since Venus had also intended to hire the dog out for TV commercials for £600 a week she decided not to sell. It soon became clear that the dog had a serious illness and had to be destroyed. Venus is concerned about the financial loss to her.

Advise Venus of her legal rights.

8.
“A living person has a mind which can have knowledge or intention or be negligent and he has hands to carry out his intention. A corporation has none of these; it must act through living persons…then the person who acts is not speaking or acting for the company. He is acting as the company and his mind which directs his acts is the mind of the company. If it is a guilty mind then that guilt is the guilt of the company. It must be a question of law whether…a person doing particular things is to be regarded as the company or merely as the company's servant or agent.”

With reference to recent cases, discuss the distinction between the defendant being regarded as the company or merely as the company's servant or agent.

9.
Zak and Jake are partners in the Zaja jewellers. Jake believed he caught Ken the shop assistant stealing stock and brought a private prosecution against him. Jake was mistaken and failed to prove his case. Ken recovered substantial damages for defamation. Zak was planning to expand the business and is now unable to do this. He thinks that he should not be out of pocket through the poor judgement of Jake, and that Jake alone should compensate Ken. Advise Zak of his remedies, if any, in the law of partnership.

10.
There is still a place for Latin in the business transactions of the 21st Century. Discuss TWO of the following terms and briefly describe their importance in their own area of business law.

(i) nemo dat quod non habet (sale of goods)

(ii) ultra vires  (corporations )

(iii) uberrima fides (partnerships)

(iv) res extincta (contract)

(v) non est factum (contract)




(2 x 25 marks)
BUSINESS LAW, LEVEL I, JUNE 2003

ANSWER GUIDE
Question 1

The implied terms in Contract         50 marks

The courts have the power to imply terms into contracts on the grounds of ‘business efficacy'. Using this Power they will imply a term on the basis that the term was so obviously intended to be a part of the contract that the parties felt no need to mention it

10 marks

As Mackinnon LJ said. in Shiriaw v Southern Foundries [1939] , 'that which in any contract is left to be implied and need not be expressed is something so obvious that it goes without saying.' He went on to formulate his officious bystander test. Under this test the courts decide whether or not to imply a term by asking how the parties to the contract would have reacted if an officious bystander had suggested that the term should be expressly included in their contract. If the parties would irritably have told the officious bystander that the term was so obviously included that it did not need to be mentioned, then the term would be implied by the courts. If the parties would not have reacted in this way, then the term would not be implied. 10 marks
The test can be demonstrated in the case The Moorcock (1889) A jetty owner made a contract allowing a shipowner to moor his ship at the jetty. Both parties knew that the ship would be grounded at low tide. When the ship did touch the ground it was damaged because there was a ridge of rock beneath the mud. The shipowner asked for an implied term that the jetty owner had taken reasonable care to ensure that the jetty was a safe place to unload a ship. Held The shipowner won. It was necessary to imply such a term to make the contract commercially effective. As the jetty owner had broken his implied promise, he had to pay damages to the shipowner. 10 marks
The officious bystander test would have achieved the same outcome. As Lord Pearson said in Trollope v NWRHB [1973] the court does not make a contract for the parties. The Court will not even improve the contract which the parties have made for themselves, however desirable the improvement might be.... An unexpressed tern can be implied if and only if the court finds the parties must have intended that term to form part of their contract. It is not enough for the court to find that such a term would have been adopted

by the parties as reasonable men if it had been suggested to them. It must have been a term which went without saying, a term necessary to give business efficacy to the contract.' 10 marks

The current attitude of the Courts was shown in Liverpool City Council v Irwin [1977] Liverpool City Council were the landlords of a multi-storey block of flats. The tenants' leases imposed many obligations on the tenants but none on the landlord. One tenant of the flats refused to pay his rent on the grounds that the flats were not being adequately maintained. Liverpool City Council wanted to evict him. It fell to the House of Lords to decide whether any implied terms should impose liability on the council. Held The court would only imply terms which were necessary to make the contract work. So a term that the stairways and lifts should be kept usable and in reasonable repair would be implied. but a term that the stairway should be well decorated would not. 10 marks
Question 2

Introduce the general need for consideration and define it. The question is about the nature of consideration, define consideration using the definitions from Dunlop v Selfridge so that can explain benefit and detriment, and Currie v Misa,to explain the idea of bargaining. Possible areas to cover include some other rules on consideration, especially consideration not being vague or in the past. 10 marks
C must be sufficient, even if not adequate - Thomas v Thomas. Chappie v Nestle, Bainhridge v Firmstone. No C when performing an existing duty - Stilk v Myrick. Discuss  existing duty and doing more than the existing duty - Collin,s v Godefroy. Consider whether  anything 'extra' to the duty has Ibeen given - Hartley v Ponsonby, Ward v Byham, William.s v Roffey. 10 marks
Consideration: must not be vague - White v Bluett; must move from the promisee - Tweddle v Atkinson; must not be past - Roscorla v Thomas, Re McArdle, Lampleigh v Braithwait, Re Casey Patents'; may be in the form of forbearance to sue – Haigh v Brooks-; and it must not be illegal - Fowler v Driscoll 10 marks
Identify the general issue of privity and/or consideration moving from the promisee- Tweddle vAtkin.son, Dunlop v Selfridge. Apply the law on privity and/or consideration moving from the promisee to the facts of the cases. Consider the Contracts (Rights of Third Parties) Act 1999.

10 marks

Explain consideration moving from the promisee and the link with privity.

Part-payment of a debt - Pinnels Case, High Trees, etc.

Explain sufficiency and adequacy.

Discuss situations where there is very little, or no, consideration: promissory estoppel, Williams v Roffey.

Conclude, referring back to the introduction.

10 marks
Question 3

An instrument is by custom of the trade transferable, like cash, by delivery and is also capable of being sued upon by the person holding it for the time being then it is entitled to the name of a negotiable instrument and the property in it passes to a bona fide transferee for value. A bank note is an example of a promissory note issued by the Bank of England of which the ownership is transferable just by delivery.

10 marks

A note is now transferred to you. You have the legal right to it. You are not aware of any limitation on the rights to pass it to you. Even if the previous holder had actually stolen it so did not have the right to it, you are unaffected by it. Next you go to a shop and buy an item you have transferred the note to the shop by delivery, together with all your rights of ownership - and no doubt it will be passed on it its turn.

10 marks

In the example of a cheque X has bought some books from Y and gives him a cheque for £20.00 made payable to Y. X by her signature has authorised her bank to withdraw money from her account, and Y (to whom payment was to be made by the bank according to the face of the cheque) has now in his turn presents it for payment. If there is no money in X's account and the cheque is dishonoured when Y can take proceedings to recover the money from X.

10 marks

The normal personal cheque is a combination of print and writing, whereas commercial cheques are often entirely in print except for the signature. There are three parties to a bill of exchange: the drawer (one person); the drawee (another); and the payee (a named person or bearer).

10 marks

One person may have two different roles e.g. where he draws a bill payable to himself, or payable to the drawee. In these cases, the bill is entirely valid and can be negotiated in the usual way. However, under 5.5(2), where the drawer and the drawee are the same person, or where the drawee is a fictitious person, or a person without capacity to contract, the order is strictly not a bill of exchange, but a promissory note in favour of the payee. Under 5.6(2) to be a bill of exchange.the drawee must be named or otherwise indicated in the bill with reasonable certainty.the bill must not be addressed to drawees in the alternative or in succession (because then it will not be a unconditional order). In the case of Orbit Mining and Trading Company Ltd v Westminster Bank Ltd [1962] a cheque was drawn by an agent (E) on behalf of his principal but without the principal's authority. The defendant bank collected the amount and credited the amounts to E's account. E used the proceeds for his own purposes. The cheque had been crossed and contained the

direction "pay cash or order".

10 marks

QUESTION 4

Basil left Manuel in charge as his agent to manage in his absence for a commission. M is a general agent, as opposed to a special agent. His authority is to conduct a series of transactions involving a continuity of service. Management involves many particular acts.

Area of law. General vs specific agency;. Acting outside authority, express prohibitions;. Undisclosed principal. Ratification;. Doctrine of apparent authority; Agent's personal liability. Principal's duty to indemnify. Fiduciary duties of agent: bribes Consider the effects of acting outside the authority conferred by the contract creating the agency; the principal will not be bound to a third party, unless he adopts what has been done in excess of authority by ratifying it, and the agent will be liable to the principal for breach of contract, and the third part for breach of warranty of authority.

10 marks

In relation to Rolls Royce, M is a special agent - his agency just comprises one act - the sale. The

importance of this distinction between a special and a general t concerns the extent to which that

agent can alter the position of his principal. It depends upon the terms of the contract creating the

agency relationship.

B will not be obliged to indemnify the agent for the £1500 spent in respraying the car. It would seem to be tantamount to a bribe.. The principal, in such a case, clearly has an election whether

to sue for the return of the bribe on the basis of a personal liability to account (Lister v Stubbs (

1890) or whether to sue the agent just for the profit made from accepting the bribe. To make the

principal so liable, however, M would have to show that he acted within his authority of Bayley v

Butterworth (1847). Since the express authority given to M involved an element of latitude - 'or

near offer' sale would appear to be authorised even though cars have increased in value.

8 marks

In relation to the roof; Ms power to affect the legal position of B depends upon the contract of authority. This may be express, or an implied authority. The express authority given depends

upon what the word 'manage' connotes. Since that is to be read in connection with 'absence' and

since there is no express duration to the agency, then it may well be that he has actual authority to

commission a new roof, provided, of course, such was necessary for the continued running of the

business and was consistent with good management. Alternatively such authority could be

implied from the contract. This would be the case if commission of a new roof was necessarily

incidental to running the business. The third type of actual authority, namely usual authority, is

not relevant here - that is the authority which an agent in a particular trade would normally

possess. Managing a business does not fit into any of the existing categories of usual authority,

which tend to embrace those trades or professions where agents are inevitably employed.

Authority in relation to the roof may be express or implied - if implied there is a deemed consent

of B. Since there is no contrary instruction from B, his consent may readily be deemed - given the

extended period of his absence and the difficulty which M would have in contacting him.

8 marks

The effect of this is that the principal is bound by the contract even though he is an undisclosed

principal. So long as the agent acts within the scope of his authority in contracting with the roof

contractors, B can sue and be sued on the contract, even though he is an undisclosed principal.

Thus, he will be obliged to pay the roof contractors,

M has neither express or implied authority to purchase wine from S, given the contrary express

stipulation by B. On that basis, B himself is not liable on the contract if M has not actually paid

for the wine. No consent can be deemed to B because there is an express prohibition. If the wine has been bought and paid for out of the hotel account, then B will be able to sue M for breach of contract - because here the agency was contractual. The measure of damage will be calculated in accordance with the general rules in Hadley v Baxendale (1854).However B may be under a liability on the contract - he may be bound - which will prevent him pursuing any remedy against M- because the latter's authority: extended by the doctrine of apparent authority, where the law operates to protect parties who act on a reasonable inference that an agent was so authorised.

There is a principal/agent relationship although the authority to 'manage' conferred on M is limited by an express prohibition. The application of the doctrine of apparent authority extends that to a acts undertaken by the agent which the principal never agreed that he should. See Freeman and Lockyer v Buckhurst Park (1964) there had to be some sort of representation by B that the agent has his authority. It can be by conduct, as was the case in Lloyd v Grace, Smith and co (1912)

In this case the representation constituted either by simply leaving the whole business in the hands of M or not informing S that no purchases would be made from them. Provided S have notice of the agent's want of authority, then the doctrine of apparent authority could operate here. 8 marks

With the stationery, since this is for the guests, it is likely that such an order will be covered if not by an express authority, at least impliedly - making B liable on the contract - creating a direct contractual relationship between B and Ppaper .order would be within the authority to manage the hotel. B must pay the bill.

On the other hand, if paper has never before been supplied, and if the supply of paper an unjustifiable luxury, with M embarking on an idea of his own, then B will not be liable on the contract and M will be liable personally to the third party, who contracted on the basis of a warranty of authority. B can sue M on that basis for breach of the agency contract, although since B will not be bound by the contract his damages are likely to be nominal. 8 marks
M has no express authority to fell B's trees. The possibility that such may be authorised would lie in M establishing that such was necessary for managing the business. Presumably, if guests cannot park their motor vehicles then business would suffer, although in this case an extension of the business seems to be involved, rather than mere management of it. Unless some event has reduced parking space, extending parking space is more like an improvement extension of the business which it would be difficult to accept as being implied into the given contractual authority. On this basis, B can sue M for breach of the contract of agency, with substantial damages being the value of the trees lost and any fine incurred flowing directly from the breach.

8 marks
Question 5

The Health and Safety at Work Act 1974 uses the criminal law to attempt to create safe

working conditions and the civil law operates to protect employees. Employers with more than five employees must issue a written statement which sets out health and safety policy and how it is being enforced.  The 1974 Act has been strengthened by six new sets of regulations which came into force in 1993. These regulations were passed to implement EC directives.

10 marks

The Act imposes criminal sanctions on employers. Those who break it can be fined or imprisoned. Local authorities appoint inspectors to check that the Act is being complied with. These inspectors have very wide powers, including the right to enter premises at any reasonable time, to take away samples or articles, and to dismantle unsafe equipment.

10 marks

Common law Health and Safety
If an employee is injured at work he may be able to sue the employer for the tort of negligence.

Paris v Stepney Borough Council [ 1951] Paris was employed on vehicle maintenance. His employers knew that he had the use of only one eye. While lying underneath a vehicle and hammering a bolt, his good eye was injured by a shard of metal. He claimed that his employers were negligent in not supplying him with goggles. Held The employers were liable. Lord Oaksey said that the standard required of employers was 'the care which an ordinary prudent employer would take in all the circumstances.' The employer had failed to achieve this standard.

10 marks

Damages for negligence can be very substantial. The prospect of having to pay damages could be more of a deterrent to an employer than the possibility of prosecution under the Health and Safety at Work etc. Act 1974. The employer ought to be insured against injuries to employees but if the insurance company has to pay damages as a result of the employer's negligence it is likely to increase the employer's premiums. The employer's common law duty is usually split up into three parts.

Bradford v Robinson Rentals [1967]In very cold weather a 57-year-old van driver was asked to drive 400 miles in an unheated van. He protested to his employers but was ordered to make the journey anyway. As a result he suffered frostbite to his hands and feet. Held The employer was liable.

10 marks

Other cases and examples of safe working environment equipment procedures and fellow workers

10 marks

Question 6

The Contracts (Rights of Third Parties) Act 1999 and Damages (25 marks)

Consider remoteness of damage: losses recoverable if reasonably within the contemplation of the parties as a probable result of the breach - Hadley v Baxendale; losses for particular losses which not foreseeable not recoverable - Victoria Laundry v Newman.

Introduce damages as the usual remedy for breach of contract and compare this common law remedy with the equitable remedies. Consider the equitable remedies which supplement common law ones: rescission as this is a remedy for misrepresentation specific performance to enforce fulfilment of an obligation under a contract  injunction stops a person from acting in breach of

contract).Discuss whether these remedies provide a satisfactory solution for a claimant Consider privity will prevent breach of contract, unless it is made very clear in the contract who the eventual user is to be, in which case the Contracts (Rights of Third Parties) Act 1999 may apply; there may be liability in negligence.

Trade Descriptions Acts and Consumer Protection Act 1987 (25 marks)

Consider the criminal liability under Trade Descriptions Acts and Consumer Protection Act 1987.

Explain and evaluate the concept of 'product liability' as introduced by the Consumer Protection Act 1987 and the way that it has been applied. Consider mental distress and non-pecuniary loss and when there is no precise measure of the amount lost - Jarvis v Swann Tours, Jackson v Horizo Holidays, Chaplin v Hicks Thake v Maurice.

The validity of the exclusion clause and Unfair Contract Terms Act 1977 (25 marks)

Discuss whether it is appropriate to have different rules relating to exclusion clauses depending whether the parties are private individuals or businesses. The ideas of laissez-faire in the law of contract have been gradually eroded by statute. Discuss some of the incursions of statute law to control contractual agreements Consider the validity of the exclusion clause (be brief- it is only a small part of the question): incorporation, construction. Unfair Contract Terms Act 1977 and Unfair Terms in Consumer Contract Regulations 1994 Apply this to the facts of the question. Consider the possibilities of a civil claim in the County Court.

Misrepresentation and breach of Sale of Goods Act 1979 sections 13 and 14 (25 marks).

Consider the civil liability of B- Misrepresentation and breach of Sale of Goods Act 1979 (as amended) sections 13 and 14.

Apply these to the facts of the question.

Question 7

Main features are . Passing of risk and title . Fitness for purpose and satisfactory quality under sl4 of SGA.. Breach of implied terms covered by sl4.

In deciding how to advise V it is assumed that she will be suing S for breach of condition or warranty under SGA 1979. Clearly the right of rejection may be dismissed out of hand since acceptance presumably took place when the dog was first received and sent for mating.

If animal, as with any other goods, is sold for a specific purpose (in this case, breeding purposes) the various sections, in particular sl4 (3) of the SGA, as to fitness for purpose, apply. S was presumably made aware very early on in the proceedings of this purpose and reliance will undoubtedly have been placed by V on her skill and judgment in selecting the dog as being appropriate to V's purpose. It remains only to advise V as to how damages will be assessed.

10 marks

There are a number of factors to take into account:

What V would have earned by breeding and selling of pups;

What A would have paid for the dog (which amount is according to A more than normal);

What V has saved by using the dog for TV

What the cost is to have the dog treated and put down. 10 marks
It remains to be seen how these various factors can be reconciled. Had the dog been able to breed V anticipated receiving £15,000. It is not clear whether this sum is arrived at before or after expenses. Obviously if feed and vet's bills etc were to be taken into account the £ 15,000 might be reduced considerably. Could V claim this amount from S if the breach is a defect in the goods (as opposed to, for example, late delivery) then damages will be the value of the goods as delivered and the value they would have had the condition or warranty been fulfilled, Loss of profit which is an acceptable measure of damages, but the burden of proof is to establish the exact lost profits with certainty. Potential prices for pups difficult to establish The normal contractual rules, as to remoteness will apply.

Consequential damage and loss is recoverable under normal contractual nues.value of the goods might be minimal (A offers £250 and remarks that this is more than it should be) but consequential loss may be considerable (Godley v Perry)
On the face of it, V will be entitled not only to £15,000 lost profits for frustrated breeding plan, but also the cost of all the expense caused by the fact. 10 marks
Relevant that V turned down A's offer, kept the dog and then suffered all the consequences of the animal's disease. All plaintiffs are under' duty to mitigate loss. The fact that, as it turned out, the plaintiffs action was irrelevant, provided she acted reasonably in the circumstances, it would seem quite reasonable in the circumstances. It is not clear at what point the dog's condition becomes clear. Whether or not V actually received £600 is unclear; certainly if she did this could be offset against the damages she claims from S. 10 marks
V should be advised therefore, that she will be entitled to sue S for £15,000 anticipated profits, provided the normal rules as to remoteness of damage mean potential earning, can be established, AlsoV will entitled to compensation for damage caused by the sick animal. £600 though or a proportion of it, this must be offset against the total.

If there were any suggestion of misrepresentation on the part ofS (which there is not) then V will

have additional redress under the Misrepresentation Act 1967, 10 marks
Question 8

Company has a legal identity of its Own. A natural consequence of this is that only the company itself can be liable in respect of a wrong done by the company The owners of the company will normally be free of any liability. They are said to be protected by the 'veil of incorporation. • The company's artificial legal personality is regarded as a veil and the members of the company stand behind it, protected. This idea is very well established. See Salomon case. But there are circumstances in which the Court will lift the corporate veil so that the members of the company are not protected by the company's artificial legal personality.

20 marks

Tesco (the company) was prosecuted when it had advertised incorrectly An assistant had done it without telling the manager of the shop. The manager, who failed to notice the discrepancy, had not taken all reasonable precautions to see that the offence was not committed.

T were not liable because the manager was not sufficiently senior.he was regarded as the hands of the company rather than as the mind of the company. I£ a sufficiently senior manager or director had failed to take all reasonable precautions the company would have been guilty of the crime.

10 marks

Gilford Motor Co Ltd v Home [ 1933] Mr Home was employed as managing director of GMC Ltd. In his contract of employment Home agreed that after leaving GMC he would not solicit its Customers. When his contract was terminated Home did begin to solicit CMC's Customers. He knew that GMC would not allow him to get away with this so he formed a company, the sole purpose of which was to employ him while he continued to solicit the customers. When GMC sued Home his defence was that his promise in his contract of employment was binding only on himself, not on the new company

10 marks

OLL case and other recent proposed legislation.

10 marks

Question 9

S10 Partnership Act provides that partners are liable for each other's torts provided they arise in the ordinary course of business or me other partners authorised the tort.

20 marks

Zak and Jake are partners in the Zaja jewellers. Jake believes he caught Ken the shop assistant stealing stock and brought a private prosecution against him Jake was mistaken and failed to prove his case. Ken sued Zaja for the tort of defamation and recovered substantial damages. Unfortunately for Zak the tort was committed in the course of business and not as a personal issue so he as part of the partnership must bear me loss. 20 marks
Examine various ways this could arise and relevant cases Hamlyn v Houston, Biyth v Fladgate and Arbuckle v Taybr

10 marks

Question 10 i

An old common law rule states that nemo dat quod non habet {nobody gives what they do not have.) The rule means that a person who does not own goods cannot pass Ownership to anyone else. for example, X, without permission, sells Y's car to Z. X did not Own the car and cannot pass ownership to Z. Ownership of the car will remain with

5 marks

Consider the terms which the Sale of Goods Act 1979 implies into such contracts. However, it must be remembered that these rules only apply to contracts which fit within the definition of a contract for the sale of goods. They do not apply to other contracts, such as those to supply services, or of hire, hire-purchase or barter. The rule is reaffirmed by s 21 {1) of the Sale of Goods Act 1979

'Subject to this Act, where goods are sold by a person who is not their owner, and who does not se!l them under the authority or with the consent of the owner, the buyer acquires no better title to the goods than the seller had, unless the owner of the goods is by his conduct precluded from denying the seller's authority to sell.'

5 marks

Despite the logic of this rule there are six exceptions to be listed and explained .

10 marks

Agency is obviously an exception to the nemo dat principle. When an agent sells his principal's goods the whole point of the contract is that the agent {who does not Own the goods) passes ownership to the purchaser. Section 21 { 1) impliedly recognises agency with the words 'and who does not se! 1 them under the authority or with the consent of the owner.'

5 marks

1.

QlO ii

ultra vires (beyond the powers) or illegal A company will not be granted a Certificate of Incorporation until it has registered a memorandum and articles of association with the Registrar of Companies. The memorandum concerns the relationship between the company and outsiders.

The most important clause in the memorandum is the objects clause. This clause states the capacity of the company (what contracts the company is capable of making). If the company does any act which is outside the objects clause that act is ultra vires (beyond the powers of) the company, and therefore void: because such an act is void it cannot be ratified, even by a unanimous vote of the members of the company.

5 marks

This common law approach was designed to protect two groups of people

(a) subscribers to the company, who would know what their money would be spent on;

(b) people contracting with the company, who would know the exact extent of'the

company's powers.

5 marks

People dealing with the company could, of course, insist upon examining the company's memorandum before entering into any contracts. It is rather unlikely that many contractors would actually do this. However, even if they did not, they were given constructive notice of the memorandum, which means that they were deemed to have read and understood it. So a contractor who had actually read the memorandum would have actual notice of the company's capacity, and a contractor who had not read the memorandum would have constructive notice, which is equally valid. Far from protecting such contractors, the ultra vires rule could be very unfair to them.

5 marks

Re jon Beauforte (London) Ltd [ 1953] I All ER 634

A company's memorandum authorised it to canyon the business of making costumes and gowns. The company decided to go into the completely different business of making veneered panels. Consequently the company made contracts with builders to build a new factory, and with merchants to supply veneers and coke. The company went into liquidation. The builder and the merchants had not been paid and sued on their contracts.

Held Neither the builder nor the merchants succeeded. All of the contracts were ultra vires and all of the contractors had constructive notice of this.

It was a condition of Britain's entry into the European Community that this rule was changed. The European Communities Act 1972 made the change initially, and the present law is now contained in ss 35(1) and 35A(1) of the Companies Act 1985. Section 35(1) provides: "The validity of an act done by a company shall not be called into question on ground of lack of capacity by reason of anything in the company's memorandum.'

5 marks

Section 35A(1) provides:

'In favour of a person dealing with a company in good faith, the power of the directors to

bind the company, or authorise others to do so, shall be deemed free any limitation under the company's constitution.'

Section 35(1) protects outsiders who contract with the company in good faith. So if Jon Beauforte Ltd were to arise today, the outsiders would be entitled td sue on their contracts. (The contracts with the outsiders were invalidated by the obi~: clause, which was in the company's memorandum. Section 35(1) no longer allows any;' thing in the company's memorandum to invalidate the validity of an act done by a company.) Section 35A(1) protects outsiders who deal in good faith with the board of directors or others to whom the board have given authority. As regards the outsiders dealing in good faith, nothing in the company's constitution will be able to limit the powers of the board or those to whom the board has given authority. Let us assume, for example, that a company's articles say that the board of directors cannot borrow more than a certain amount on behalf of the company but in contravention of this article, the directors do borrow more than this amount. The person who lent the money will be able to enforce the loan, unless he was proved to have acted in bad faith.

The two sections do not completely abolish the ultra vires rule, but do mean that the rule is most unlikely to invalidate a contract. The rule is farther weakened by s 3A of the 1985 Act, which provides that a company is allowed to state that it's object is to carry on a business as a 'general commercial company'. This means that the company can carryonany business whatsoever.

Neither s 35 nor s 35A prevents any member of a company from seeking an injunction to prevent the directors from entering into an ultra vires transaction. However, a member will not be able to do this after the transaction has been entered into, or following the ratification of the transaction by the members.

5 marks

Q 10 iii

Contracts uberimmae fidei (of utmost good faith) go a step beyond fiduciary relationships, and impose an absolute duty to disclose all material facts to the other party. In certain contracts, where only one party possesses fall knowledge of all the material, or relevant, facts, the law requires that party to show uberimmafides (utmost good faith).

10 marks

The example of this is in contracts of insurance, especially now when the contract is often made Over the telephone, and the insurer has no idea whether the customer is telling the truth. Material facts (those which must be disclosed) were said in the Marine Insurance Act 1906 to be those likely to influence the prudent insurer in setting the premium (the payment) or in deciding whether to take the risk at all. This applies to all forms of insurance (motor, life, fire, theft, accident, etc.). The penalty for non-disclosure is usually that the insurance company will claim that the contract is rescinded (ended - see p. 170), and they can either decide not to pay at all when a claim is made, or they may decide to make a reduced payment as a gesture of goodwill. The following case is an early example of non-disclosure.

5 marks

Relate to partnership law and cases

10 marks

QlO iv

Where the subject matter is non-existent. Where the mistake is over existence of the subject matter of the contract, the situation is known as re. 'i extincta (the thing is destroyed). Here the contract has been formed over something which is not available, so the mistake is so fundamental that the contract is held void. Examples of this are found in the following cases which concern a non-existent cargo of corn, a non-existent marriage and a non-existent person!

10 marks

This common law situation is now confirmed by statute in the Sale of Goods Act 1979 s.6, which states, 'Where there is a contract for the sale of specific goods, and the goods without the knowledge of the seller have perished at the time when the contract is made, the contract is void', It may be, because of the wording of a contract, and bearing in mind the very nature of the contract, that although the situation appears to be one of res extincta, the courts decide that one party has warranted (or assured the other party ot) the existence of the subject matter. This arose in the following case.

Couturier v Hastie (1856)

A ship was carrying corn to the United Kingdom, and while it was still in transit a sale was agreed over the corn. However, the corn had begun to deteriorate, so, unknown to the parties it had been sold at Tunis to prevent total loss of the cargo. The subject matter (the corn) did not therefore exist to form the basis of a sale, and the contract formed was held void.

10 marks

Galloway v Galloway ( 1914 )

A separation agreement was made between a husband and wife, but it was then found that they

had not been legally married. The separation agreement was therefore held to be void.

Scott v Coulson (1903)

A contract of insurance was made on the life of a person, ironically called Mr Death, who had

unfortunately already died at the time that the contract was made. It was held void as the subject

matter was clearly not in existence.

5 marks

Question 10 (v)

Non estfactum

Mistake relating to documents. The general rule is that if parties sign written document they are bound by it (see L 'Estrange v Graucob).

5 marks

However, if a party has been induced to sign under a misrepresentation or some unfair pressure, then the contract will be voidable.

5 marks

In addition, two measures exist which may help where a written contract is not in accordance with the parties' original intentions:

5 marks

In very limited circumstances the plea of non est factum may be available, which literally means 'not my deed'. It was proved successfully in the following cases. Foster v Mackinnon (1869)
An elderly man with poor eyesight was induced into signing a document, being told that it was a guarantee. When it was found to be a bill of exchange in favour of the plaintiff the court allowed the defendant's plea of non est factum.

5 marks

Lloyds Bank v Waterhouse ( 1990)

A father who could not read or write signed an agreement as guarantor for his son, thinking that it was for the purchase of a farm. In fact it was also an agreement to be responsible for all of the son's previous debts. It was established that the father would not have signed the agreement if he had known the true nature of it, and he had taken steps to ask the bank for information. The plea of non est factum was upheld by the Court of Appeal on this occasion.

5 marks







