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HOUSING AND COUNCIL TAX BENEFITS LAW AND PRACTICE

Thursday 9th December 2004

2.00 - 5.00 pm

Time allowed: 3 hours

	Answer FIVE questions.

All questions carry equal marks.

Maximum marks 300
Where questions are divided into sections, marks will be allocated equally between sections unless otherwise indicated.

Candidates should illustrate their answers with

reference to appropriate case law, legislation and Commissioners’ decisions.



1.
Explain the circumstances under which someone can qualify for alternative

 maximum council tax benefit.
2.
Write brief notes to explain each of the following in relation to housing benefit

 and council tax benefit entitlement:
(a) rent free periods;

(b) redundancy pay;

(c) joint liability for rent; and

(d) mesne profits.

3.
Under what circumstances may a claimant receive housing benefit on two

 homes and can a claimant receive housing benefit before they move in?

4.
Explain the circumstances under which non-dependants and sub tenants may

 affect entitlement to housing benefit.
5.
Under what circumstances may a claim for housing benefit be suspended?

6.
Draft a report for members explaining the term ‘official error’ in relation to

overpayments and set out the financial implications that these overpayments can have  for the authority.
7.
Write brief notes for a talk you are going to give to new staff on how to assess

 the income and capital of someone receiving pension credit and what is the

 effective date for any change.
8.
A new Councillor is confused about the terms backdating and underlying

 entitlement.  Write a letter explaining the differences, how the two are dealt

 with and whether they have any financial implications.
9.
Explain how an authority can revise a decision it has taken on a claim.
Housing and Council Tax Benefit Law and Practice Level 1 – Answer Guide and Examiner’s Comments

Marking Schedule

1.
CBA141 – CTBR55 – Can only qualify if at least 

one ‘second adult’ is in home.  Only 2AR if:

non dependant/ not a ‘disregarded person’/.

Can be 2 or more second adults

Can be a second adult if type of carer who is defined in law as not being a

 non-dep provided not disregarded.

Could be paid to companion  or live-in employee of claimant or partner.

To calculate need claimant’s weekly eligible council tax liability and details

 of second adult’s income or if more than one second adult details of all their

 incomes.  Can be 26, 15 or 7 1/3 % reduction.  Max. reduction if on

 IS/JSA(IB) or PC – income disregarded.   If 2nd adult has partner their gross income is added on.   Based on gross income.  Can ask for same level of evidence and proof.

Better buy – CTBR 54.

If claimant gets 2AR they cannot get DHP. 

Comment


Most answers failed to quote the relevant regulations.  Many of the answers

would have been improved by a short introduction explaining the purpose of the alternative benefit.
2.
(a) HBR70 – weekly tenancy multiply by 52 or 53 and divide by no. of weeks

           when rent charged. No HB during rent free periods. Monthly tenancy 

· divide weekly fig. by 7 then multiply daily rate by no. of days rent is      

 charged in period.

           (b) Do not count as earnings whether lump sum or periodic payment.  Count as

                capital for as long as claimant has the money – HBR28/CTBR19.

(c)  HBR10 – auth. must determine how much of the actual rent on the 

     dwelling is fairly attributable to each of the joint occupiers, taking into a/c

     the no. of people paying towards the rent, the proportion of the rent paid by

      each and any other factor such as the no. of rooms each occupies and

      whether there is any written agreement between them.  Auth. must then

       apportion the figs. Used in calculating claimant’s elig. Rent on same

       basis

(d) These are paid after a tenancy or right to occupy is terminated.HBR10..

Comment

Not popular with most students and usually selected as a last resort.  Rent free

periods and joint liability were well understood but the same cannot be said for redundancy pay and mesne profits.
3. Introduction

HBR 5(5)(a)

Fear of violence up to 52 wks

· in that dwelling or

· by a former member of the claimant’s family

· reasonable and intends to return

· afraid of violence does not have to occurred.

· fear of violence outside the home must be a former member of the  claimant’s household who poses the threat

· HB stops if no \longer intends to return.

HBR5 (5)b)

Claimant or partner is a student eligible for HB or is on  a training course and it is unavoidable that the partner should occupy two separate dwellings and it is reasonable.  No time limit.


HBR5(5)(c)


Large family – 2 separate dwellings by a housing auth.


HBR5(5)(d)

Unavoidable overlapping liability

Moved into new dwelling and could not have `avoided liability in respect of both – Max. of 4 wks.

HBR5(5)(e)

Remain in old home due to reasonable delay foe adaptations to new home to meet the disablement needs of claimant or member of the family – Max. 4 wks.

HBR5(6)

The claimant should be treated as occupying the home for up to 4 wks. Prior to moving in if:

· the claimant has moved into the new home; and

· was liable to make payments before moving in; and

· claims HB before moving in; and

· if the auth. Refused the initial claim, a further claim is made or treated as

·  made within 28 days of moving into the dwelling; and

· the delay in moving in was reasonable; and

· the delay was necessary to adapt the building to disablement needs etc; or the move was delayed pending the application for a social fund payment to meet a need related to moving and one of the claimant’s family is under 6 or satisfies the conditions for one of the age-related or disability related premiums; or

· the claimant became liable to make payments whilst an in-patient or in residential care.

· Presentation.

Comment

Virtually all students attempted this question and they all achieved an

acceptable level.  The subject matter was clearly well understood but some answers would have been improved by more thought being given to the presentation of the answer rather than launching directly into the answer.  An introduction often helps to give an early indication that the student has a grasp of the subject matter.
4. HB and main CTB are normally reduced for each non-dep. living in the claimant’s home.  Usually adult sons, daughters, other relatives or friends who live in claimant’s household on non-commercial basis.  Any money actually paid is not included as income but deduction is made – fixed sums.  HBR63/CTBR52.

No deduction for carers, registered blind, receives care component of DLA.

Deductions depend on whether in remunerative work or not and if in work

 level of income.  Only one deduction for non-dep. couple

Delayed rule – 26 weeks- for non-dep. for people aged 65 or over.

Sub-tenant is someone contractually liable to pay the claimant for the right to

Occupy part of claimant’s accom. HBR Sch4 Where the sum includes something for meals the person should be treated as a boarder.  A formal tenancy or sub-tenancy does not have to exist.  Sub-tenant can claim in their own right.  Disregard first £20 of rent if claimant is 60+, first £13.80 if claimant under 60 where rent includes heating,(£4.00 if does not include heating) – all rent is counted as unearned income.

Comment


A straightforward question but many students failed to achieve an acceptable

level.  One problem was that many students did not know the relevant regulations but the main problem appeared to be that they made assumptions about the subject matter without putting them down on paper and failed to provide definitions of either a sub-tenant or non-dependant.
5.   
Doubt regarding entitlement – DAR11 – in whole or part any payment -

 including where it is considering revising or superseding an award.

An appeal is pending – in whole or part – where appeal against a decision of

 an appeal tribunal, a Commissioner or a court is pending.  Same applies

 where appeal is pending against a decision in a different case.

DAR12 in all of the above once settled the auth. should restore or make

 payments within 14 days.

Possible overpayments – in whole or part where an issue arises as to whether

 an amount of HB/CTB is recov. (as above re once settled).

Failure to furnish information DAR13 – in whole or part where person fails to

 comply with requirements to provide information or evidence needed by an

 auth. in deciding whether a decision should be revised or superseded.  Auth.

 must advise person of power – the person must provide info or evidence

 within one month or such period as auth. considers necessary to enable them

 to comply or satisfy the auth. that info. Or evidence does not exist or it is not

 possible for them to obtain.  As above must restore or make payment once

 settled.

Comment


Not a popular question for most students.  Those that chose this question often

 selected it as their last question but those who did so largely knew the

 relevant  regulations.  The one problem area was where students drifted into discussing what is done in the office rather an answering the question asked.

6.
It is a mistake, whether in the form of an act or omission made by the auth.


an external contractor acting for the auth. ,or an officer of the DWP or the


Commissioner of the Inland Revenue.

Auth. must decide cause of o/p in order to decide if it is recoverable.


Local auth. error – auth. fails to act on notification of change of circs provided

By the claimant.

Job Centre+ or PS error – makes a mistaken award of IS,  JSA(IB) or PC.

The o/p is only recoverable if the claimant or someone acting on their behalf or the person to whom the payment was made could reasonably have been expected to realise the o/p was taking place at the time of payment or upon receipt of any notification relating to the payment or it is an amount of rent rebate or CTB that has been overpaid in respect of a period following the date on which the revision took place that identified the o/p.

R v Liverpool CC ex p Griffiths – reasonable expectation not that a payment might be an o/p but that it was an o/p.

Subsidy – 100% on Dept errors less any money recovered – 

LA errors – no subsidy but can keep any money recovered –

From 2004/05 – incentive to reduce LA errors – 100% subsidy on all LA error o/p’s provided does not exceed lower threshold (0.48% of correct expenditure)

- 40% if greater than lower threshold but does not exceed upper threshold (0.54%0.

Comment


Another question that was surprisingly not popular with most students.  The main failings were students failing to give adequate definitions of what an ‘official error’ is and not giving a clear explanation of what the financial implications for the authority are.

7.
Explanation/Definition  of Pension Credit – GC/SC.

HBR23/CTBR17 – a claimant on savings credit has had his or her income and

 capital assessed by Pension Service and apart from exceptions below must use

 their assessment of income and capital in assessing HB or CTB: 

+ child benefit and child tax credit;

deduct lone parent earnings £5, widowed mother’s allowance £5, widowed

 parent’s allow. £5, maintenance £15;

earnings from which the child care disregard may be deducted;

the whole  amount of eligible child care costs;


a war widow’s, war widower’s or war disablement pension;


any amount attributable to a local scheme.


+ the income of any partner who was ignored in assessing PC but has to be

      taken into a/c in HB/CTB.


Capital figure is only altered if it goes above £16k 


If a change in either GC or SC whether due to a change in the claimant’s circs

      o an official error affects their entitlement to HB/CTB as follows:


- PC starts increasing entitlement to HB/CTB – Monday following first day of

 entitlement to PC;

-PC starts reducing entitlement to HB/CTB – Monday following the date the auth. receives notification from PS about change (or if later the Monday following the date of the PC change);

-PC changes or ends, increasing entitlement to HB/CTB – the Monday of the benefit week in which PC changes;

· As previous where reduces as well;

· If this is due to a delay by the claimant in notifying a change in circs to PS – the Monday of the benefit week  in which PC changes.

Comment


A popular question for students that was generally well answered.  Students generally seem to do better when they can write brief notes to an answer rather than have to give more thought to presentation.  The only problem I identified with some student’s answers were that some wanted to put down everything they knew about Pension Credits rather than answer the question asked.

8.
Backdating – HBE72(15) CTBR62(16) – up to 52 wks.- continuous good

cause – not discretionary – no definition – DWP guidance – subsidy rate 100% - good publicity of benefits scheme and forms readily available to try and avoid need for backdating – Aylesbury Vale DC v ex p England (1996) Chief Adj Officer v Upton (1997) – automatic backdating for PC cases.

Underlying entitlement – HBR104 – recov. o/p difference between the benefit the claimant was actually paid and the amount they should have been paid had a claim been determined on the correct application of the law to the true facts of the case over the same period.  Claimant must provide evidence of their actual circs. During the o/p period before the auth. can deduct any underlying ent. when calculating the net amount of the recov. o/p for that period.  Only apply for the purpose of calculating the recov. o/p.  If money is paid into local auth. rent a/c or ctax a/c above the erroneous liability during period of o/p this may be deducted when calc. recov. o/p.  Has implications for WIB. 

Comment


Another popular question.  While most answered it adequately, it is worrying feature how many still fail to understand underlying entitlement and the impact it has on overpayments.  The other mistake that some students made was that quoted the wrong subsidy rate for backdated payments.


.

9.
The auth. must revise a decision at any time if the decision arose from an ‘official error’.    An ‘official error’ means an auth., a contractor of the auth., an office of the DWP or commissioner of the Inland Revenue, acting as such.  


The o/p is only recoverable if the person could have realised at the time of payment.  R v Liverpool  CC ex p Griffiths.  Wrongly advised.


Pension Credit – Pension Service to report change of circs. not claimant. 


The auth. may revise a decision at any time to take account  of an appeal decision in the same case which the auth. was not aware of at the time it made its decision (tribunal, Commissioner or court).


The auth. may revise a decision at any time if the decision was made in ignorance of, or was based on a mistake, as to a material fact and the decision as a result more favourable than it would otherwise have been.  This creates an overpayment.


The auth. may revise a decision within one month of the date of notifying it, where the auth. has info. sufficient to show that it was made in ignorance of, or was based on a mistake as to some material fact.  This is something the auth. may do without a request from anyone else.  The time limit cannot be extended but the person can write and ask the auth. to reconsider – must be within 13 months.


A revision is typically required when a decision was wrong from the outset.  When a decision is revised, the decision goes back to the beginning.  Once revised it is a decision in itself.

Comment


The most unpopular question with students.  This appears to be an area of the law that students are uncertain with.  
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