IRRV EXAMINATIONS DECEMBER 2004
COUNCIL TAX LAW, SCOTLAND

TECHNICIAN

Time allowed: 3 hours

	Answer SIX questions

All questions carry equal marks

(Maximum marks 300)

· Candidates should illustrate their answers with reference to appropriate case law and legislation

· Where questions are divided into sections, marks will be allocated equally between sections unless otherwise indicated.


1.
A new councillor has expressed an interest in the relationship between a local authority and Scottish Water. 

Outline the key duties placed on the local authority in respect of the billing and collection of water services charges.

2.
Write short notes in respect of any TWO of the following:

(a) Council Tax payment discount

(b) Inhibition and adjudication
(c) Contents of valuation lists

3.
Describe the conditions that must be satisfied before a local authority can award a discount or grant exemption in each of the following circumstances.

A dwelling occupied by:

(a)
old or disabled persons

(b)
members of a religious community

(c)
ministers of religion

(d)
an apprentice.

4.
Following the recent increases in council tax levels the local Chamber of Commerce has invited you to explain how the Band D of council tax is set.

Explain the key stages in the process.

5.
Detail the specific duties placed on a local authority when dealing with the administration of exemptions.

6.
Following attendance at a recent conference your Director of Finance has asked whether the local authority can impose penalties on taxpayers.

Outline the circumstances in which the penalties can be imposed and explain how they can be billed and collected.

7.
The local MP has been approached by a constituent concerning the obligations placed on the Assessor following the recent submission of her proposal to alter the Valuation List.

Describe the duties placed on the Assessor when he has received a proposal.

8.
Following the introduction of the Debt Arrangement and Attachment Act 2002 the local Citizens Advice Bureau has asked you to clarify the powers available under an “Exceptional Attachment Order” and what factors must be considered by a Sheriff before an application is granted.

Write your reply.

9.
Mr and Mrs Gibbs have lived and worked abroad for the last 10 years, living in accommodation provided by their employer.

On 1st September 2004 they purchased a retirement home within your area to which they intend to move at the end of March 2005.

The property has been unfurnished up to 1st December 2004. After this date it has been fully furnished by Mr and Mrs Gibbs although they have not stayed there.

They have asked you to clarify their council tax liability as they have been told by friends that they will be liable for full council tax.

Is their assumption correct? Fully explain your decision.

10.
The local MSP has been approached by a constituent who believes that he should not be liable for council tax.  He has already lodged an appeal with the council but wishes you to explain what options are available to the Valuation Appeal Committee for hearing the appeal.

Write your response.
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Answer Guide and Examiner’s Comments

1. A new councillor has expressed an interest in the relationship between a local authority and Scottish Water.

Outline the key duties placed on the local authority in respect of the billing and collection of water services charges.

Good answers would have included, as a minimum, the following

1. Duty to demand and recover charges

Local Authority to demand and recover water services charges in respect of dwellings for the period 1 April 2004 to March 2005.

2. Payments by Local Authorities to Water Authorities

Payments to be made monthly within 14 days of end of month.  After end of financial year the frequency of payments is agreed.

In return Local Authorities receive formula based £4.00 plus RPI increase in the previous year.

Option for Local Authorities and Water Authority to agree alternative arrangements.

Form and procedure for demanding payment
Local Authorities must include Water Service Charges with CTAX Demand.

Demand must include:

Gross water charge (before discount)

Gross sewerage charge (before any relief)

Water service charge discounts/Relief Scheme

Net water service charges

Name and address and hours of business of Local Authority contact

Appeals
Occupier may appeal to a VAC against any decision of the Local Authority that water service charges are payable or that he is liable or any calculation made by the Local Authority of the amount of water service charges payable.

Process is similar to that of CTAX.

Recovery

As for CTAX via Summary Warrant or in pursuance of a decree granted in an action of payment.

Keeping of Records

Records must be kept for 6 years and be available for inspection.

2.1 General comment

Not a popular question and one that, surprisingly, was answered poorly with only 38% achieving a pass mark.  Many candidates showed a complete lack of knowledge in this area.

2. Write short notes in respect of any TWO of the following:

(a) Council Tax payment discount

(b) Inhibition and adjudication

(c) Contents of valuation lists

A good answer would include as a minimum:

2(a)
Lump Sum Payments Article 24 SI 1992/1332


Local Authority have discretionary power to accept a reduced lump sum payment in the following conditions:


Determination of the circumstances must be made on or before the date its CTAX is set.


Those liable to pay the same number of instalments must be treated alike and, in particular the % reduction the same.


At least two instalments must be due.


The lump sum must be paid on or before the date the first instalment would otherwise have been due.


Non Cash Payments Article 25 SI 1992/1332


Local Authority have discretionary power to discount instalment payment in such cases as they may be determined.


The discounted amount being paid otherwise than by bank notes or coin.


Usually Direct Debit/Standing Order.


Determination must be made on or before the date on which the Council Tax is set.


Having made a determination it can be revoked and/or replaced at any time before the CTAX is set.

2(b)
Inhibition prevents the owner of heritable property from conveying (passing with valid title) any of that property to any other person.  In itself inhibition is an incomplete diligence with its effect being merely prohibitory and preventative.


In relation to Council Tax, it is a prerequisite of obtaining Letters of Inhibition that a sheriff court decree has been granted; inhibition cannot proceed on the strength of a summary warrant.  (Commissioners of Customs and Excise (Applicants) 1992).  Inhibition is effected through the Court of Session by the creditor presenting a Bill for Letters of Inhibition together with the decree granted in the action for payment.  A copy of the Letters is served on the debtor and the execution is registered in the Register of Inhibitions and Adjudications.  Inhibition lasts for 5 years from registration.  The inhibition applies to all heritable property owned by the debtor, not just that in respect of which the Council Tax is due.


Adjudication is the appropriate diligence to attach the heritable property of the debtor.  Again, a sheriff court decree in an action of payment is required.  Actions for adjudication must be raised in the Court of Session.  When granted the adjudication is recorded in the Register of Sasines.

2(c) 
Contents of Valuation List, Section 84, LGA 1992

· Each dwelling in LA area

· Valuation Band

· And such information as subscribed.

Prescribed information CTAX (Contents of Valuation List Regulation) 1992

· Assessor Reference number of each dwelling.

· Where original entry has been altered, effective date of alteration.

· Alteration ordered by the Valuation Appeal Committee, or Court of Session, a note to that effect.

· Where the alterations result in the dwelling being a “qualifying dwelling” as defined in the CTAX (Reduction of Liability) (Scotland) Regulations 1994, a note to that effect and a note of the date from which the increase takes effect under these Regulations.

· Dwelling is a separate garage, carport, car park stance or domestic storage purposes a note to that effect.

2.1.1 General Comment

Over (⅔ answered this question and 50% achieved a pass mark.

Of the 3 topics the part (b) was not popular and indicates that students are unaware of the detail relating to inhibition and adjudication.

3 Describe the conditions that must be satisfied before a local authority can award discount or grant exemption in each of the following circumstances.

A dwelling occupied by:

(a) old or disabled persons

(b) members of a religious community

(c) ministers of religion

(d) an apprentice

A good answer would include:

(a) Dwellings for old or disabled persons

(1) not the sole or main residence of any person.

(2) falls in description mentioned in para (a) of Sec 61 the Housing Scotland Act.

(3) is held by a registered HA for purposes of being available for occupation by persons of pensionable age or disabled persons who are likely in future to have their sole or main residences in other dwellings.

Unlimited exemption

(b) Schedule I LGFA 1992

Disregarded if

(1) the Community’s principal occupation is one or more of prayer, contemplation, education or the relief of suffering.

(2) the person has no income (ignoring any pension from previous occupation or capital of his own and is dependent on the community concerned for his material needs.

(c) Dwelling for occupation by ministers

(1) not the sole or main residence of any person

(2) is held by or on behalf of a religious body for the purposes of being available for occupation by a minister of religion as a residence from which to perform the duties of his office.

Unlimited exemption.

(d) Apprentices disregarded if:

(1) employed for the purpose of learning a trade, business, profession, office employment or vocation.

(2) undertaking programme of training leading to a qualification accredited by National Council for Vocational Qualification.

(3) employed at a salary less that the salary payable on qualifying and less that £163.

2.2 General comment

The joint most popular question and in the main well answered, although part (a) was poorly answered, many students went on to explain the Disabled Persons Relief Scheme.

4 Following the recent increases in council tax levels the Chamber of Commerce has invited you to explain how the Band D of council tax is set.

Explain the key stages in the process.

A good answer would include:

Section 93, LFGA 1992.

To set a Band D Council Tax to determine amount payable in exempt of other ‘bands’.

Charges must be set by 11 March – although not invalid if set after.

Must publish notice in at least one newspaper within 21 days.

The amount of Council Tax set must be sufficient to meet the local authority’s estimated net expenditure plus –

· Expenses previously incurred.

· Contingencies.

· Expenses which may arise before receipt of Council Tax payments.

Also mention less Government Grants/NNDR Income etc.

Explanation as how Band D is calculated.

· A worked example would help explain the calculation.

If not explanation requirement to weighing factors to created Band D equivalents.

Less adjustments for:

Single Person Discounts

Empty Property

DBR

Non Payment

Exempt Dwellings

Reductions on appeal

New Properties

Payment Discounts

To determine equivalent Band D properties.

Net expenditure – Number of Band D equivalents = Band D

Secretary of State has powers in terms of Schedule 7 LGFA 1992 to reduce CTAX set if he is satisfied that it is excessive or if increase is excessive.

2.3 General comment

A popular question which was answered well with over 85% of those answering it achieving a pass.

Candidates in many cases failed to mention the requirement to set the Council Tax by 11 March and also the requirement to publish details in at least one local newspaper.

5. Detail the specific duties placed on a local authority when dealing with the administration of exemptions.

A good answer would include as a minimum:

Brief into re the various categories of exempt properties.

Regulation 7 (Administration and Enforcement) (Scotland) Regulations 1992 to take reasonable steps each financial year to identify exemptions.  Regulation 9 – where a Local Authority assumes that a dwelling is exempt: to issue a written notice of the intention to treat the property as exempt.  A notice must be issued in respect of each financial year.

When issuing, notice must include the following:

a) That it has been assumed that the dwelling will be or was exempt.

b) The valuation band.

c) The levels of Council Tax determined for dwellings in that band.

d) Summary of the provisions relating to the making of proposals for altering the valuation list.

e) A summary of the different classes of exempt dwellings.

f) Advising persons that if there was a change in circumstances he must, within 21 days, advise the Local Authority.  Failure to do so will result in a £50.00 penalty.

No need to issue notice if:

i) a Housing Body – LA, New Town Development.

ii) property owned by Secretary of State for Defence.

iii) exempt dwelling is a garage, carport etc.

2.4 General comment

The second least popular question that was also poorly answered.  Candidates showed poor knowledge of this area.

6. Following attendance at a recent conference your Director of Finance has asked whether the local authority can impose penalties on taxpayers.

Outline the circumstances in which the penalties can be imposed and explain how they can be billed and collected.

A good answer would include the minimum of:

Imposition of £50.00

Failure to supply info on liable person – Reg 2 Admin and Enforce.

Knowingly supplies false info

Fails to notify no longer entitled to Disc – Reg 15 Admin and Enforce

Reason to believe prop stops being exempt – Reg 10 Admin and Enforce

Imposition of £200

Where £50 has applied for failure to supply info on liability of supplying false info

Repeat requests for info and further failure to respond.

Each request attracts further £200

May be revoked where person has reasonable excuse for their failure to respond or notify.

Schedule 3 of 1992 act

Levying Authority may collect

As part of CT liability i.e. as part of formal demand

Or separate notice payable within 14 days after issue

Where penalty under appeal not payable until appeal settled

If demand notice include penalty cannot be served until appeal settled

Where penalty comes under after notice issued penalty is not due until appeal settled.

2.5 Paragraph 26 Admin and Enforce Regs 1992

Person aggrieved can appeal to VAC

2.6 General Comment

Popular question answered well.

7. The local MP has been approached by a constituent concerning the obligations placed on the Assessor following the recent submission of her proposal to alter the Valuation List.

Describe the duties placed on the Assessor when he has received a proposal.

A good answer would include the following:

Council Tax (Alterations of Lists and Appeals) (Scotland) Regulations 1993

Assessor must acknowledge receipt of proposal within 14 days by issuing notice to the proposer.

Advising how to withdraw the proposals by serving a written notice on the Assessor.

Assessor must determine the validity of the proposal and must serve, within 6 weeks, a notice on the proposer advising him that:

· the Assessor believes he is not entitled to make a proposal.

· the reasons for his opinion and

· advising of his right of appeal and the consequences of not appealing.

The proposer has 4 weeks to appeal, if he fails to do so, the Assessor will take no further action.

If the Assessor believes that the proposal does not contain all the information required he can, within 6 weeks, serve a notice which advises the proposer that the Assessor believes it has not been validly made, which information has not been supplied.

Appeals must be within 4 weeks: if no appeal, no further action taken.

Any appeal in relation to lack of title or lack of information must be made, in writing, and if the Assessor does not withdraw the notice he must, within 4 weeks, transmit the appeal to the Secretary of the Valuation Appeal Committee.

Where the Assessor accepts the proposal he is required to serve notice on each proposer that he intends to alter the list accordingly.

Alter the list within six weeks of the date of notice.

Where the Assessor does not accept the proposal, the disagreement must be referred as an appeal to the Valuation Appeal Committee by transmitting to the Secretary of the Committee with a statement of:

· Original proposal, date it was made.

· Name and address of the proposer, the grounds on which it was made.

· The appeal must be referred within 6 months of the date of original proposal.

· The date of any settlement of any appeal against a decision of the Assessor that a proposal was invalidly made.

· Receipt of information not initially supplied.

2.7 General comment

Not a popular question confirming the belief that students are not comfortable with this area of the syllabus.  Having said that there were a number of good answers.

8. Following the introduction of the Debt Arrangement and Attachment Act 2002 the local Citizens Advice Bureau has asked you to clarify the powers available under an “Exceptional Attachment Order” and what factors must be considered by a Sheriff before an application is granted.

Good answers would have included:

Exceptional Attachment Order

What is an Exceptional Attachment Order?

Under the Debt Arrangement and Attachment Act 2002 an exceptional attachment Order may be applied for by Council for the purpose of attaching non essential assets of the debtor kept within a dwelling house.

What does it authorise?

It authorises the attachment, removal and auction of non-essential assets within a specified period of time and empowers the officer to force entry for the purposes of executing the Order.

When can it be carried out?

Between 8.30 am and 8.00 pm, Monday to Saturday, subject to public holidays in the area.

In what circumstances is an Exceptional Attachment Order likely to be granted?

Only when the Sheriff considers that there are exceptional circumstances.  He will be satisfied that the creditor has taken reasonable steps to negotiate settlement and has attempted recovery by way of an arrestment and action of forthcoming sale or earnings arrestment.

The creditor must also convince the Sheriff that there is reasonable prospect of chargeable expenses plus a minimum of £100.00 being recovered by Auction of the articles expected to be attached.

In deciding whether to grant an Exceptional Attachment Order, the Sheriff will have regard to a number of matters including:

Nature of debt (whether tax or duty).

Whether debtor resides in or carries on business from the dwelling house.

Whether the debtor has received money advice.

The debtor’s declaration of his financial circumstances.

Any agreement for voluntary payment of the debt.

Before making his decision the Sheriff may order that the debtor receives further money advice or make any such order as the Sheriff thinks fit.

2.8 General comment

Disappointingly only 50% of those who answered this question gained a pass.  Candidates appeared not to understand the new arrangements for Exceptional Attachments.

9. Mr and Mrs Gibbs have lived and worked abroad for the last 10 years, living in accommodation provided by their employer.

On 1 September 2004 they purchased a retirement home within your area to which they intend to move at the end of March 2005.

The property has been unfurnished up to 1 December 2004.  After this date it has been fully furnished by Mr and Mrs Gibbs although they have not stayed there.

They have asked you to clarify their Council Tax liability as they have been told by friends that they will be liable for full Council Tax.

Is their assumption correct?  Fully explain your decision.

Good answers would have included:

Explanation of sole or main residence.  No statutory definition with CTAX Regs.

“A individual who has obtained the age of 18 years and has his sole or main residence in the dwelling”.

Over time a number of principles have arisen.

Residence implies a degree of permanence.

Temporary absence does not deprive residence.

Temporary presence does not make a person resident there.

Intention to return important.

In coming to a decision it is important to decide each case on the merits of each situation, considering a number of factors – 


Life style


Wife and family


Schooling of any children


Security of tenure


Reason for absence etc

Notwithstanding that Mr and Mrs Gibbs have purchased the dwelling their physical presence and circumstances of having lived abroad I would determine their CTAX liability as follows:


1 Sept – 30 Nov
Exempt unfurnished


1 Dec – 31 Mar
50% charge as unoccupied and furnished.  Full liability once they move in.


Mention of recent case law Williams v Horsham

General comment

A popular question in the main with many achieving a pass.  The question however was also poorly answered with many making peculiar decisions.  A few good answers clearly explained their decision and mentioned the Williams v Horsham case law.

10. The local MSP has been approached by a constituent who believes that he should not be liable for council tax.  He has already lodged an appeal with the council but wishes you to explain what options are available to the Valuation Appeal Committee for hearing the appeal.

Good answers would have to include the following:

The Council Tax (Alteration of Lists and Appeals) (Scotland) Regs 1993

Written representations

5 weeks to submit details

6 Further 4 weeks to respond

Considered by Committee who can request further information and copy it to relevant party allowing 4 weeks to make representations or order that the appeal be disposed of by a hearing.

Either party may withdraw agreement to have appeal disposed of on the basis of written representation.

Hearings

35 days notice of date, time and place of hearings.

Notice to be displayed at LA Office and venue of the appeal.

Power of Committee to seek the copy and production of evidence to other party.

· Refuse any party to lead evidence or productions other than those referred to above.

· Require witnesses to attend.

· Require documents to be produced to the same affect as would a Court.

None appearance – reasonable excuse etc.

Hearing in Public

Committee decides order

Either side can make arrangements at his own expense for a record of the evidence had to be made.

Decisions 
-
orally at end of hearing

· orally at an adjourned sitting of a hearing.

· In writing.

Written statement outlining reasons must be given to all parties – within 7 days, if given orally.

General comment

This area is not popular with students, but those who did answer the question scored well.

Overall comment

Many candidates still show poor knowledge of the syllabus and disappointingly there are a few candidates who appear to be wasting everyone’s time by showing no signs of having undertaken any revision at all.
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