

COMMERCIAL LAW

Time Allowed: 3 hours

	The paper is divided into three sections. Candidates are required to answer questions in all three sections as directed below. 

Section A:
Answer five questions. Each question carries 30 marks. Candidates are recommended to spend about 75 minutes on this section. 

Section B:
Answer three questions. Each question carries 30 marks. Candidates are recommended to spend about 75 minutes on this section.

Section C:
Answer all twelve questions. Each question carries 5 marks. Candidates are recommended to spend about 30 minutes on this section.

Maximum marks 300

Where questions are divided into sections, marks will be allocated equally between sections unless otherwise indicated.

WHEREVER POSSIBLE, ILLUSTRATE YOUR ANSWER BY

REFERENCE TO DECIDED CASES AND STATUTE LAW. CREDIT

WILL BE GIVEN FOR RELEVANT REFERENCES.




Section A: Answer FIVE of the following questions. Each question is worth 30 marks.
1.
Demonstrate how the Companies Act 1985 s35A offers protection to a person entering a contract with a board of directors.
2.
Explain how the law protects a purchaser under a contract for the sale of goods with regard to the description of the goods bought.
3.
“Even if there is a radical change of circumstances a contract is not necessarily frustrated”. Discuss this statement
4.
Summarise the three things a claimant has to prove in order to establish the tort of negligence.
5.
Explain how the court may provide a claimant in contract or tort with additional remedies if the monetary compensation of damages is insufficient to do justice. 

6.
Define a legal mortgage and outline FOUR of the main clauses that you would expect a deed of mortgage to contain.
7.
Outline the FOUR characteristics that must be satisfied for a valid lease or tenancy to exist.
Section B: Answer THREE of the following questions. Each question is worth 30 marks.

8.
Chris a law student lives at 3 Meadway.  Dominic at No 5 is having a problem with a dangerous tree overhanging from No 7.  Chris consults his textbooks and his advice enables Dominic to pursue a successful claim in the Small Claims Court.  Dominic is so pleased he promises Chris £100 for his assistance.  Dominic has failed to pay and Chris really needs the money.
Advise Chris of his legal position.

9.
Rose, Violet and Hyacinth are partners in a mobile sandwich business.  The partnership deed states that the partnership can be dissolved if any partner is in serious breach of duty.  Rose has incurred large fines for illegal parking of the business van.  Violet has received a police caution for abusing a customer and Hyacinth was photographed streaking at a cricket match.  Consider and explain if grounds exist for dissolution of this partnership.

10.
Farmer Adam bought a second hand tractor and was assured by salesman Brett that after sales service included a replacement in the event of breakdown.  Three months later the tractor broke down in the middle of harvest but no replacement tractor was available for 2 weeks and Adam sustained heavy financial loss while awaiting spare parts.
Advise Adam whether he may recover his losses from Brett.

11.
Phil owned Tradbridge farm. This is situated on the west bank of the river Trad all except one field, known as Soggyacre which is on the east bank of the river.  Soggyacre can only be reached by a bridge and a track which are part of an adjoining farm owned by Joe.  Phil  had used the track for the last 19 years.  Phil recently sold Tradbridge farm to Matt.
Advise Phil Joe and Matt of their legal position with regard to Soggyacre.

12.
Lily has a business tenancy of a garage and her lease requires her to undertake major repairs to the property within 6 months.  She has been let down by her builder going bankrupt and 8 months later the work has not been started.  The landlord Crocus Developments has indicated an intention to forfeit the lease.
Advise Lily.  Would your answer be different if Lily herself had been declared bankrupt?
SECTION C: Answer ALL Questions. Each question is worth 5 marks.

For each question there is a choice of 3 possible answers.

Clearly indicate the correct answer to each question - either a, b or c - in your answer book. Do not copy out the questions or answers.

If more than one answer is given then no mark will be awarded for that question.
13.
Which of the following is NOT a category of consideration in a contract?
(a)
Executory

(b)
Executive 

(c)
Executed 

14.
Many large professional partnerships now function like companies and are governed by  

(a)
Partnership Act 1890
(b)
Limited Partnership Act 1907
(c)
Limited Liability Partnership Act 2000
15.
Which of the following information is NOT required on a company’s notepaper?

(a)
The registered number 

(b)
The directors’ names

(c)
The registered office

16.
Which tort is committed when one person interferes with another’s use and enjoyment of land?

(a)
Negligence

(b)
Nuisance

(c)
Trespass

17.
Which of the following contracts would NOT be binding on a minor?

(a)
A trading contract 

(b)
A training contract

(c)
A tailors contract 

18.
The Unfair Contract Terms Act 1977 provides that some exemption clauses are only effective if
(a)
they are reasonable 

(b)
they are recorded in writing 

(c)
they protect local authorities

19.
The important case Godley v Perry 1960 was about the sale of 

(a)
dangerous dogs 

(b)
dangerous cars

(c)
dangerous toys 

20.
A freehold owner of land can claim use of the airspace above his land up to a height for

(a)
maintaining the roof
(b)
all reasonable purposes connected with enjoyment of the land

(c)
taking aerial photographs 

21.
Not to derogate from grant is a common lease covenant imposed on 

(a)
the tenant 

(b)
the landlord

(c)
both tenant and landlord 

22.
The rule in Hadley v Baxendale 1854 does not permit the claimant to recover damages if

(a)
they are a natural consequence of breach of contract

(b)
they are within the contemplation of the parties to the contract

(c)
they are a sum designed to compel performance of the contract

23.
Restrictive covenants can be cancelled by the

(a)
Land Registry

(b)
Lands Tribunal

(c)
Land Commission 

24.
The three divisions of the land register are the Property and Charges registers and 

(a)
the Proprietorship register 

(b)
the Possession register 

(c)
the Protected register 
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Examiners comments and Marking guidelines

General Comments
The general standard of the examination scripts was adequate, since most candidates could identify the topics presented in the questions.  The better candidates were well prepared for the examination and were able, to distinguish the relevant from the irrelevant and avoid the trap of listing excess information.  Successful answers logically identified the issues and applied the law to them, and where possible could draw on personal knowledge of commercial and legal transactions.

The following comments have been made in the past but are worth repeating:

(a)
It is not necessary to waste time reproducing the question within the examination script.

(b)
Where a question is divided into several parts, it is important to clearly mark each part of the answer.

(c)
Where a case is used to illustrate an answer, an outline of the facts of the case should be provided, or at least a clear indication of the legal principles established by the case. It is not sufficient to merely give the name of the case, nor, as did some candidates, to merely list the names of relevant cases. However, if a candidate is unable to remember a case name, say ‘in a decided case’  

(d)
Read the question carefully, and answer the question asked, not the one hoped for. Often a candidate will explain in detail a particular aspect of the law which has been studied well, but unfortunately, the answer is largely irrelevant to the question asked and minimal marks can be given.

Section A

1 Identify topic of Section 35(1) of the Companies Act 1985 which protects outsiders who contract with the company in good faith. Define the ultra vires rule, validity of contract. The rule weakened by s 35A of the 1985 Act, which provides that a company is allowed to state that it's object is to carry on a business as a 'general commercial company'. This means that the company can carryon any business whatsoever. Explain effect of The European Communities Act 1972 which made the change initially, and the present law is now contained in ss 35(1) and 35A(1) of the Companies Act 1985. Section 35(1) provides: “The validity of an act done by a company shall not be called into question on ground of lack of capacity by reason of anything in the company's memorandum”. Refer to the cases similar to Jon Beauforte Ltd , the outsiders would be entitled to sue on their contracts. (The contracts with the outsiders were invalidated by the objects clause, which was in the company's memorandum. Section 35(1) no longer allows anything in the company's memorandum to invalidate the validity of an act done by a company).

This question was not popular but those who attempted it were well prepared.

2 Identify topic of sales to which s 13 Sale of Goods Act is expressed to apply are sales 'by description' If either the buyer did not rely on the description, or if the description was a representation rather than a term, then s 13(1) will not apply. Explain effect of that the description must be influential in the sale, not necessarily alone, but so as to become an essential term, not just a representation within the contract. Refer to the cases of Beale v Taylor [1967] Harlingdon & Leinster Ltd v Christopher Hull Fine Art Ltd 1990.

Nearly all candidates attempted this question and the answers were of an acceptable standard.

3. Identify doctrine of frustration of contract. Define it as fairer solution than finding a breach of contract.  Mention provisions of Law Reform (FC) Act 1943      Refer to the leading cases like Taylor v Caldwell Krell v Henry.

Nearly all candidates attempted this question and the answers were of an acceptable standard. 

4. Identify topic and define Tort of negligence.  Claimant must prove 1.duty of care, 2.failure to perform duty, 3.damage suffered as result  Explain duties owed by suppliers, manufacturers or service providers.  Refer to Donoghue v Stevenson and other leading cases.  Nearly all candidates attempted this question and the answers were of an acceptable standard with a tendency to over- emphasise cases of psychological trauma.
5.Identify topic of Equitable Remedies and what claimant must show   Define rescission, specific performance and injunction  Explain effect of remedy on other party    Refer to the cases like Beswick, Page One Records and Warner Bros v Nelson

Scarcely any candidates attempted this question and the answers were generally poor.

6 Identify topic Define mortgages within Law of Property Act 1925  Explain clauses on 1demise of property and 2. personal covenant to repay loan plus interest  Explain clauses on 3. redemption on repayment and 4. personal covenant to repair, insure, and upkeep.  Refer to the cases like Seton v Slade, Santley v Wilde.

Few candidates attempted this question and the answers were generally poor with a tendency to rely on common sense rather than law.    

7 Identify topic Define a lease   1. Premises must be defined 2.Exclusive possession granted  3. Term or duration certain  4. Whether need to be granted by deed/writing  Refer to the cases like Lace v Chantler, Prudential v London Residuary Body

Nearly all candidates attempted this question and the answers were of an acceptable standard.
Section B

8 Problem about the need for consideration in contract.  Define it, explain benefit and detriment, and explain the idea of bargaining.  Possible areas to cover, consideration moving from the promisee and the link with privity. Explain effect of other rules on consideration, especially consideration not being vague or in the past. Discuss situations where there is little, or no, consideration as in this scenario but consider promissory estoppel

Refer to the cases like White v Bluett; Tweddle v Atkinson;Roscorla v Thomas, Re McArdle, Lampleigh v Braithwait, Re Casey Patents and  Dunlop v Selfridge

Nearly all candidates attempted this question and the answers were of an acceptable standard
9 Problem about s25 Partnership Act and dissolution of partnership.  Explain effect of acts that arise in the ordinary course of business or in the partner’s private life away from business, majority decision on relevant conduct  Role of the court and just and equitable dissolution  Examine relevant cases Carmichael v Evans, Snow case. 

Nearly all candidates attempted this question and the answers were of an adequate standard but lacking sufficient explanation of the working of a deed of partnership
10 Problem question that could be answered either on conditions and warranties and/or  misrepresentation in contract and quantum of damages resulting.  Examine whether statement a term of the contract or induced the other party to enter into the contract.  Explain effect of the statements as contractual terms or not when applied to facts and what remedies available. Refer to such cases as Bettini v Guy, Poussard v Spiers, Smith New Court Securities v Citibank,Laurence v Lexcourt

11 Problem question on Easements.  Define and explain rule in Re Ellenborough Park and apply to facts  Grant implied by necessity, provision of s62 LPA 1925 and periods of use within Prescription Act 1832. 

Nearly all candidates attempted this question and the answers were of an acceptable standard.
12  Problem question on repairing covenants in business lease Explain effect of forfeiture and absolute liability  Effect of s146 LPA 1925 Notice and counterclaim  Refer to the cases like Scala House and Rugby School. Few candidates attempted this question and the answers were generally poor with a tendency to rely on common sense rather than law.    

SECTION C
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