IRRV EXAMINATIONS

Level 1
December 2005

COMMERCIAL LAW
ENGLAND AND WALES
Time Allowed: 3 hours

	The paper is divided into three sections. Candidates are required to answer questions in all three sections as directed below. 

Section A:
Answer five questions. Each question carries 25 marks. Candidates are recommended to spend about 75 minutes on this section. 

Section B:
Answer three questions. Each question carries 35 marks. Candidates are recommended to spend about 75 minutes on this section.

Section C:
Answer all fourteen questions. Each question carries 5 marks. Candidates are recommended to spend about 30 minutes on this section.

Maximum marks 300

Where questions are divided into sections, marks will be allocated equally between sections unless otherwise indicated.

WHEREVER POSSIBLE, ILLUSTRATE YOUR ANSWER BY

REFERENCE TO DECIDED CASES AND STATUTE LAW. CREDIT

WILL BE GIVEN FOR RELEVANT REFERENCES.




Section A:  Answer five questions

1.

  In what ways can a person become or cease to be a member of a company?           

2.


True agreement in a contract cannot exist if unfair pressure is placed on one of the parties.  Outline how the doctrines of Duress and Undue Influence deal with such situations. 
3.

When a partnership is dissolved, in what order are the firm’s assets distributed?      
4. 

Define the term “tort”, giving TWO examples of a tort.  Explain what is meant by the term      Strict Liability in  tort.               
5.  A well-drafted lease will usually contain a clause setting out the circumstances in which the tenant can be compelled to forfeit his remaining term under the lease. Explain the term ‘forfeit’ and outline the circumstances that may bring about forfeiture. 

 
6. 
How far is it  true  that an owner of freehold land has unlimited powers over that land?
7.  Outline the significance of overriding interests in registered land (as contained in Schedules 1 and 3 of the Land Registration Act 2002).           
Section B: Answer three questions

8. Kev is chatting with a group of friends comparing cars. “Mine  is a good runner.  It is serviced regularly and does 40 miles to the gallon” says Kev.  Some weeks later, Bev, one of the group, buys Kev’s car and is very disappointed to discover that the fuel consumption is 28 miles to the gallon.  A number of expensive problems arise which the garage advise have arisen due to Kev trying unsuccessfully to do his own car maintenance at home.   Advise Bev  of her legal position.         

9. Vickie regularly shops at Fudgerose supermarket and uses the customer car park.  The store is being extended and a new sign appears in the car park.

“Fudgerose regrets any inconvenience to customers who may prefer to park elsewhere for the duration of our building work.  Any customers using this car park do so entirely at their own risk and Fudgerose accepts no responsibility for any loss or damage howsoever caused”.
Vickie sees the notice but does not read it and continues to use the car park.  As a passing construction lorry goes over a speed bump, some rubble falls out and lands on Vickie and her car, injuring her and scratching the car.  Consider and explain if Vickie can claim compensation for her injury and car repairs.
10. Aunt Jilly lends her niece Davina £5,000 to install a downstairs cloakroom.  When she comes to stay, Jilly is so pleased with the extra amenity that she tells Davina she need only repay her £2,000, which she does.  A year later Jilly wishes to go on a cruise and asks Davina to repay the balance of her debt.  Advise Davina whether she still owes her aunt £3,000.                  
11. Freddie owns Blackacre, a cottage in 2 acres, and Whiteacre, which is an adjoining 1 acre paddock.  In 2001 he sold Whiteacre to Ashley subject to 2 covenants:
a) to build and maintain a 2 metre wall between the properties

b) not to build more than one bungalow
In 2002 Freddie sold Blackacre to Geraint.  In 2003 Ashley sold Whiteacre to Matthew who wishes to build 2 houses on it.    
Advise all parties as to the enforceability of the covenants.               



                               
12. Laurie enters a written agreement described as a Licence to Occupy for 1 year a studio flat owned by Terry.  Terry retains a key and reserves the right to enter the flat at any time.  3 months later Terry inspects Laurie’s flat and notices some campaign literature for a fringe political party; Terry disapproves of their policies.  He tells Laurie that the Licence has been terminated and that he must leave at once.  Advise Laurie of his legal position.





  
SECTION C:  Answer ALL questions

For each question there is a choice of three possible answers. Clearly state either a b or c.  If more than one answer is given then no mark will be awarded for that question.
13.  Which of the following claims was not recognized by the court as a private nuisance?
a) Subsidence to a building caused by loss of moisture to tree roots on a neighbour’s land. 

b) Damage to clothing on a washing line caused by acid smuts from a neighbour’s  land.
c) Interference with TV reception caused by the erection of a tall building on a neighbour’s  land.
14. Which of the following statements is true?
a) a solicitor owes no duty of care to anyone except his client.
b) a solicitor may owe a duty of care to people he has never had dealings with.
c) a solicitor may only owe a duty of care for negligent statements. 

15. Which of the following is not a type of co-ownership of land?
a) Joint tenancy

b) Tenancy in common

c) Tenancy for life 

16. In the case Raffles v Wichelhaus 1864 the contract was void for

a) Mutual mistake

b) Common mistake

c) Unilateral mistake

17. Partners’ duty to make full disclosure to each other of all issues relevant to their business places them in a _______________ relationship

a) Financial 

b) Fiduciary

c) Formal

18. Which of these contracts is governed by the  Sale of Goods Act 1979?  

a) Buying a new car on Hire Purchase

b) Buying a new car for cash

c) Having a sun roof fitted in the new car

19. English law recognizes three ways in which new corporations can come into existence:                             
       by charter, by registration and by 

a) statute

b) procedure 

c) constitution
20. To acquire an easement by prescription under the fiction of the lost modern grant, the easement must have been in continuous use for at least

a) 10 years

b) 20 years

c) 30 years

21. Specific performance will be available as a remedy where the contract is 

a) A contract for the sale of land 

b) A contract of employment

c) A contract for a continuing obligation

22. The case Saloman v Saloman 1897 is generally cited as authority for which of the following rules

a) A company has unlimited liability for company debts

b) A company has continual succession

c) A company has its own separate legal personality

23. Which of the following was made defunct under the Land Registration Act 2002?
a) A Charge Certificate

b) A Land Certificate 

c) A Conveyance

24. The interest the landlord continues to have in land subject to a lease is called

a) The Right to re-enter

b) The Reversion

c) The Privity of Estate

25.  What is the standard of care against which a defendant will be judged in a negligence action?
a) Relevant 

b) Rational 

c) Reasonable 

26.  A ‘Battle of the forms’ means 

a) A situation where each party to a contract insists on using their own set terms

b) A situation where offer and acceptance have been made on conflicting set terms  

c) A situation where a term has been implied into set terms of a contract 

Commercial Law exam December 2005

Examiners Comments

Section A

Question 1.  

Candidates are expected to know and have the ability to outline the nature of a company.  Section 352 Companies Act 1985 defines register of members, subscription, purchase and inheritance of shares.  Explain effect of Articles of Association and members role at meetings, votes and receipts of dividends.  This question produced good answers and well presented material. 

Question 2.  

Define Duress and Undue Influence. Outline how vitiating factors in a contract can render it void/voidable. Describe the common law and equitable remedies. Explain effect of contracts where a fiduciary relationship exists and refer to the cases such as Gallie v Lee and various bank cases.  This question was not popular.

Question 3.  

Identify topic of partnership with reference to Partnership Act 1890.  Section 44 governs the order for the firm’s assets to be distributed.   Explain effect of solvency/insolvency and partners loans.  Refer to the practical examples. This question was not popular.

Question 4

Define the term “tort” and give 2 examples of a tort; this was well within the scope of most candidates.  However some had no idea what is meant by ‘strict liability’ in tort yet still chose this question. Credit was given for the definitions (10 marks), examples and explanation of strict liability (10 marks), and extra marks for presentation and clarity of answer (5marks).  Too many marks lost here.

Question 5

The syllabus does include remedies for breach of covenant in a lease.  The meaning of forfeiture is one examples of the circumstances in which a lease comes to an end.  Candidates are expected to identify how forfeiture occurs in circumstances depending  on the length of the lease and the nature of the leased property. Define the short lease situation, a landlord will insist that the tenant forfeit his term in the event any breach of covenant.  The landlord can apply to the court for forfeiture on a number of grounds. Explain effect of. s146 LPA forfeiture is for non-payment of rent/ breach of a covenant to repair.  Hardly any candidates took on this question.

Question 6

Candidates are expected to examine whether an owner of freehold land has unlimited powers over that land.  Identify topic of ownership of land; define freehold interests and a fee simple and LPA 1925 as bestowing power.  Go on to explain how that power is reduced by the law of tort, planning legislation, the presence of minerals and other third party rights. This question was popular and was answered well.

Question 7

The significance of overriding interests in registered land (as contained in Schedules 1 and 3 of the Land Registration Act 2002) requires identifying the topic of Registration  and listing the overriding interests. Explain effect of Schedules 1 and 3 of the Land Registration Act (2002) by reference to the various cases involving the banks seeking possession from wives/occupants in occupation eg  Boland case.
Section B

Qu.8 

The question throws up the possibility of casual chatting with a group of friends comparing cars amounting to Misrepresentation in the law of contract.

Misrepresentation may arise from opinion/ fact /half truths/ inducement to contract. Refer to the types of Misrepresentation and cases eg Derry v Peek.  Where Misrepresentation exists there are the remedies of rescission and damages  

This question was neither popular nor answered well by those who chose it.

Qu.9 

Candidates are expected to identify here the topic of Exclusion Clauses and unfair terms in contracts.  They should explain effect of UCTA 1977 and the distinction between remedies for personal injury and damage to objects.  Reference to the ticket cases is relevant.  The facts are based on the case Hollier v Rambler's garage 1972; the incorporation of an EC into a contract by means of a history of past transactions between the parties.  This question was answered well by those who chose it.     

Qu.10 

Candidates are expected to identify here the topic of Consideration in contract; explain the effect of part payment of debt, the effect of domestic arrangement and the rule of Promissory Estoppel.  Reference to cases such as High Trees and Balfour gains extra marks.  This question was popular and answered well by those who treated it as a distinct legal situation rather than a scenario for advice from an agony aunt.

Qu.11

Candidates are expected to know and have the ability to outline the nature of some land interests including the topic of covenants.   The question involves a positive and a restrictive covenant.  It was quite possible to pass the question by dealing with just the reference to the restrictive covenant but better marks could be gained with knowledge of both.

The essence of the question is the running of the burden of the covenant to successors in title. If the claimant is a successor in title to the original covenantee, and is acting against the original covenantor, then he has to show that the benefit of the covenant has passed to him either at common law or in equity. In particular, he must show that: the covenant `touches and concerns the land', and the original covenantee actually owned the land benefited by the covenant, and the covenant was intended to benefit the covenantee's successors in title.   Refer to the cases such as Federated Homes to explain the effect of s.78(1) of the LPA1925 to extend the benefit of a covenant to the covenantee's successor in title.

This question was not popular but was however answered well by those who chose it.

Section C

	1
	C
	8
	B

	2
	B
	9
	A

	3
	C
	10
	C

	4
	A
	11
	A

	5
	B
	12
	B

	6
	B
	13
	C

	7
	A
	14
	B


GENERAL COMMENTS ON OVERALL PERFORMANCE

Too many candidates failed to demonstrate sufficient depth of legal knowledge.   Even where a topic was correctly identified, the opportunity to set out the basic legal principles was not taken and marks were lost. The solving of legal problems requires legal solutions.  Some candidates were too reliant upon logic and commonsense, which cannot replace the knowledge of legal rules.

Some answers showed a lack of essay planning, demonstrated by providing a scattering of bits and pieces about a number of legal topics.  Unfortunately too many answers were in unclear and imprecise language.  Bullet points have their place but too much reliance on them can leave an answer too brief to gain the marks awarded for an adequate coverage of the topic.

In the planning of an exam answer candidate should recall the neat and useful acronym:- Identify, Define, Explain, Answer.

The more successful candidates made this their maxim.
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