COMMERCIAL LAW 
SCOTLAND
Time allowed: 3 hours

	The paper is divided into three sections. Candidates are required to answer questions in all three sections as directed below. 

Section A:
Answer five questions. Each question carries 25 marks. Candidates are recommended to spend about 75 minutes on this section. 

Section B:
Answer three questions. Each question carries 35 marks. Candidates are recommended to spend about 75 minutes on this section.

Section C:
Answer all fourteen questions. Each question carries 5 marks. Candidates are recommended to spend about 30 minutes on this section.

Maximum marks 300

Where questions are divided into sections, marks will be 
allocated equally between sections unless otherwise indicated.

WHEREVER POSSIBLE, ILLUSTRATE YOUR ANSWER BY

REFERENCE TO DECIDED CASES AND STATUTE LAW. CREDIT

WILL BE GIVEN FOR RELEVANT REFERENCES.




Section A: Answer FIVE questions.

1.
Describe what is meant by the “statutory books” of a company. Where are they held and who has access to them?

2.
Explain the important principle established by the case of Salomon v Salomon & Co (1897).
3.
Outline the different ways in which a partnership can be wound up and how any remaining business assets must be used.

4.
Outline the three things a pursuer (claimant) must prove in order to establish delictual liability.

5.
With reference to contracts, explain with examples what is meant by an “exemption clause” and comment on how effective they are.

6.
What is a standard security over Scottish property and how does it operate?

7.
Outline the four essential elements of a lease at common law.

Section B: Answer THREE questions.

8.
Bill, Ben and Brian are partners in a landscape gardening business. Bill has ordered an extra lawnmower, Ben has ordered a new computer system, and Brian has ordered a luxury crate of champagne. The firm has received all three invoices.  Discuss whether the partnership should make payment.
9.
Derek, while out at his local pub celebrating his birthday, is approached by Mike who offers to sell him his car for £4,000. Derek agrees immediately but the following morning regrets his action. Advise Derek on his legal position.

10.
Ian is employed by Newstreet Council. He is requested by his employers to work one afternoon per week at another Council office 20 miles away. While driving there in one of the Council vehicles he drives carelessly and collides with a bicycle injuring the cyclist. Who is liable for the injuries to the cyclist, and why?

11.
James has occupied shop premises owned by Doris for the past five years. The original lease granted to him in 2000 was for a period of two years and was extended for a further two years in 2002. James did not hear from Doris or her solicitors in 2004 and has continued to occupy the premises. Business is not good and now, in 2005, James wishes to leave the premises. Advise James.

12.
David has inherited a large area of land in Fife.  He has decided to grant a seven year lease of part of the land to William, to gift part of the land to his sister Emily, and to obtain a mortgage from Grandbank plc. secured over the remainder of the land. How will these transactions be registered or recorded?

SECTION C: Answer ALL questions.
For each question there is a choice of three possible answers. Clearly indicate the answer to each question - either a, b or c - in your answer book. Do not copy out the questions or answers. If more than one answer is given, then no mark will be awarded for that question.
13.
Which of the following statements is NOT true?

(a)
Partners can act as agents of their fellow partners

(b)
Members of a partnership have limited liability

(c)
A partnership does not have perpetual succession.

14.
The case of Carlill v Carbolic Smoke Company (1893) was about 

(a)
fire regulations

(b)
advertisement costs

(c)
offers made to the public

15.
Section 35A of the Companies Act 1985 changed which of the following?

(a)
the vicarious liability rule

(b)
the ultra vires rule

(c)
the volenti rule

16.
Rescission is

(a)
a remedy for material breach of contract

(b)
amendment of a material term of a contract

(c)
an award of damages for material breach of contract

17.
Vicarious liability means

(a)
an employer’s legal liability for the wrongdoing of his employee

(b)
the church’s legal liability for the wrongdoing of its ministers

(c)
a parent’s legal liability for the wrongdoing of their child

18.
Which of the following statements is true?

(a)
The Articles of Association of a company regulate the rights of the members of a company among themselves and the way in which business is to be conducted.
(b)
The Articles of Association of a company specify where the statutory books of the company must be held.
(c)
The Articles of Association of a company set out the relationship of the company with the outside world.
19.
Frustration of a contract means:

(a)
a change in circumstances makes performance of the contract more difficult

(b)
a change in circumstances makes performance of the contract more costly

(c)
a change in circumstances makes performance of the contract impossible

20. Section A of a Land Certificate sets out

(a)
the name of the owner(s)

(b)
the description of the property

(c)
details of securities granted

21.
An assignee of a lease is 

(a)
a person who owns land and rents it out to another

(b)
a person to whom an existing tenant grants an interest out of his own interest

(c)
a person to whom a tenant transfers his interest

22.
Which of the following is NOT carried out by the Land Register?
(a)
checking title on application for first registration

(b)
registering changes of ownership

(c)
checking the accuracy of local authority searches

23.
The case of Brand`s Trustees v Brand`s Trustees (1876) set out a judicial definition of

(a)
a fixture

(b)
third party rights

(c)
a real burden

24.
An FRI Lease means one where

(a) the landlord fully repairs and insures the property

(b) the landlord can freely regulate the insurance provisions

(c) the tenant fully repairs and insures the property

25. Partners’ duty to make full disclosure to each other of all issues relevant to their business places them in:

(a) a financial relationship

(b) a fiduciary relationship

(c) a formal relationship

26. In Scots law, partnerships have distinct legal personality in terms of

(a) the Partnership Act 1890
(b) the Partnership Act 1980
(c) the Legal Personality Act 1998
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