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	The paper is divided into three sections. Candidates are required to answer questions in all three sections as directed below. 

Section A:
Answer five questions. Each question carries 25 marks. Candidates are recommended to spend about 75 minutes on this section. 

Section B:
Answer three questions. Each question carries 35 marks. Candidates are recommended to spend about 75 minutes on this section.

Section C:
Answer all fourteen questions. Each question carries 5 marks. Candidates are recommended to spend about 30 minutes on this section.

Maximum marks 300

Where questions are divided into sections, marks will be 
allocated equally between sections unless otherwise indicated.

WHEREVER POSSIBLE, ILLUSTRATE YOUR ANSWER BY

REFERENCE TO DECIDED CASES AND STATUTE LAW. CREDIT

WILL BE GIVEN FOR RELEVANT REFERENCES.




Section A: Answer FIVE questions.

1.
Describe what is meant by the “statutory books” of a company. Where are they held and who has access to them?

2.
Explain the important principle established by the case of Salomon v Salomon & Co (1897).
3.
Outline the different ways in which a partnership can be wound up and how any remaining business assets must be used.

4.
Outline the three things a pursuer (claimant) must prove in order to establish delictual liability.

5.
With reference to contracts, explain with examples what is meant by an “exemption clause” and comment on how effective they are.

6.
What is a standard security over Scottish property and how does it operate?

7.
Outline the four essential elements of a lease at common law.

Section B: Answer THREE questions.

8.
Bill, Ben and Brian are partners in a landscape gardening business. Bill has ordered an extra lawnmower, Ben has ordered a new computer system, and Brian has ordered a luxury crate of champagne. The firm has received all three invoices.  Discuss whether the partnership should make payment.
9.
Derek, while out at his local pub celebrating his birthday, is approached by Mike who offers to sell him his car for £4,000. Derek agrees immediately but the following morning regrets his action. Advise Derek on his legal position.

10.
Ian is employed by Newstreet Council. He is requested by his employers to work one afternoon per week at another Council office 20 miles away. While driving there in one of the Council vehicles he drives carelessly and collides with a bicycle injuring the cyclist. Who is liable for the injuries to the cyclist, and why?

11.
James has occupied shop premises owned by Doris for the past five years. The original lease granted to him in 2000 was for a period of two years and was extended for a further two years in 2002. James did not hear from Doris or her solicitors in 2004 and has continued to occupy the premises. Business is not good and now, in 2005, James wishes to leave the premises. Advise James.

12.
David has inherited a large area of land in Fife.  He has decided to grant a seven year lease of part of the land to William, to gift part of the land to his sister Emily, and to obtain a mortgage from Grandbank plc. secured over the remainder of the land. How will these transactions be registered or recorded?

SECTION C: Answer ALL questions.
For each question there is a choice of three possible answers. Clearly indicate the answer to each question - either a, b or c - in your answer book. Do not copy out the questions or answers. If more than one answer is given, then no mark will be awarded for that question.
13.
Which of the following statements is NOT true?

(a)
Partners can act as agents of their fellow partners

(b)
Members of a partnership have limited liability

(c)
A partnership does not have perpetual succession.

14.
The case of Carlill v Carbolic Smoke Company (1893) was about 

(a)
fire regulations

(b)
advertisement costs

(c)
offers made to the public

15.
Section 35A of the Companies Act 1985 changed which of the following?

(a)
the vicarious liability rule

(b)
the ultra vires rule

(c)
the volenti rule

16.
Rescission is

(a)
a remedy for material breach of contract

(b)
amendment of a material term of a contract

(c)
an award of damages for material breach of contract

17.
Vicarious liability means

(a)
an employer’s legal liability for the wrongdoing of his employee

(b)
the church’s legal liability for the wrongdoing of its ministers

(c)
a parent’s legal liability for the wrongdoing of their child

18.
Which of the following statements is true?

(a)
The Articles of Association of a company regulate the rights of the members of a company among themselves and the way in which business is to be conducted.
(b)
The Articles of Association of a company specify where the statutory books of the company must be held.
(c)
The Articles of Association of a company set out the relationship of the company with the outside world.
19.
Frustration of a contract means:

(a)
a change in circumstances makes performance of the contract more difficult

(b)
a change in circumstances makes performance of the contract more costly

(c)
a change in circumstances makes performance of the contract impossible

20. Section A of a Land Certificate sets out

(a)
the name of the owner(s)

(b)
the description of the property

(c)
details of securities granted

21.
An assignee of a lease is 

(a)
a person who owns land and rents it out to another

(b)
a person to whom an existing tenant grants an interest out of his own interest

(c)
a person to whom a tenant transfers his interest

22.
Which of the following is NOT carried out by the Land Register?
(a)
checking title on application for first registration

(b)
registering changes of ownership

(c)
checking the accuracy of local authority searches

23.
The case of Brand`s Trustees v Brand`s Trustees (1876) set out a judicial definition of

(a)
a fixture

(b)
third party rights

(c)
a real burden

24.
An FRI Lease means one where

(a) the landlord fully repairs and insures the property

(b) the landlord can freely regulate the insurance provisions

(c) the tenant fully repairs and insures the property

25. Partners’ duty to make full disclosure to each other of all issues relevant to their business places them in:

(a) a financial relationship

(b) a fiduciary relationship

(c) a formal relationship

26. In Scots law, partnerships have distinct legal personality in terms of

(a) the Partnership Act 1890
(b) the Partnership Act 1980
(c) the Legal Personality Act 1998
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ANSWER GUIDELINES/EXAMINER’S COMMENTS

SECTION A

Question 1

The main points here were;

Identification of Statutory Books-Register of Directors/Secretary

Register of Directors’ Interests

Register of Charges

Minute Books

Accounting Records

Books/Records held at registered office and company records also available at Companies House

n.b.could refer to information available from Company search.

 This question was answered by 2 candidates, one achieving a pass mark by clearly identifying relevant statutory books and one location, the other candidate did not answer the question posed, other than in relation to location of Books, dealing instead with company registration requirements in general.

Question 2

Circumstances of case should be outlined to explain background then main principles identified i.e.

-company is a different legal person from shareholders.

-legal position changes after incorporation

-shareholders not liable for what company does.
 This question was answered by all candidates, but was not particularly well done, only 1 candidate achieving a narrow pass. Answers were rather sketchy and did not sufficiently identify the key legal principles of the case.

Question 3

Should specify different methods i.e. automatically(e.g. through illegality)

Service of notice e.g. by partner

Charging order

Partnership agreement.

Court Order-sections 35, 35(b) and 35(c) re. mental disorder, permanent incapacity and prejudicial conduct respectively.

Should confirm distribution of assets as follows-to creditors of firm

Repaying partners’ loans

Repaying capital contributions

Division of any surplus among partners in same proportions as per profit ratios.

   This question was attempted by 3 candidates with varying results. The best answer addressed the main points outlined above and demonstrated  with examples  an understanding of the subject matter, while the poorest  provided only basic information with no specifics re. distribution of assets etc.
Question 4

Should clearly identify the three things which must be proved i.e.

                                                                                  (a) intentional or negligent conduct

                                                                                  (b) loss/injury

                                                                                  (c)  loss/injury must have been caused by (a)-therefore (a) and (b) must be linked.

Examples citing relevant cases should then be given to demonstrate understanding of above.
   This question was answered by 1 candidate who achieved a pass mark, although  a higher mark could have been obtained by fuller explanation/citation of cases.

Question 5

Should explain exemption clauses used e.g. re. supply of goods and are a form of exclusion/limitation clause. To apply, it must be shown they were part of the contract when made, that there was sufficient notice to other party and that the clause actually covers the loss/damage alleged.

Should also be reference to the Unfair Contract Terms Act 1977 and that such clauses do not cover death/injury. Relevant case citation would attract additional marks.

       This question was attempted by 1 candidate. Unfortunately, only a very basic understanding of exemption clauses was shown, with no reference either to relevant legislation or case law.

Question 6

Should explain standard securities were introduced by the Conveyancing and Feudal Reform (Sc.)Act 1970.Should state a standard security is a loan secured over property/land, usually granted by an institutional lender and that the security is discharged when the loan is repaid.

The standard security i.e. the security deed which is signed is registered and deposited with the Land Certificate.

Should confirm basically operates with a capital sum being lent, interest at a fixed or variable rate is then paid by the borrower to the lender over the loan period-capital must be repaid. The loan is secured as described above.

     This question was answered reasonably well by 3 candidates showing understanding of the key points.
Question 7

The four essential elements requiring identification were as follows:

1. Parties with consensus in idem

2. Heritable subjects to be let

3. Consideration

4. Period of time for which subjects let.

Each element should then be discussed with case reference if possible.

     This question was answered successfully by 2 candidates-the better answer covering most key points well. Some case references would have increased marks further.

SECTION B

Question 8

The issues to be covered here were-knowing this was a partnership, to discuss what was the extent of each partner’s authority to order each item.

While a lawnmower order would clearly relate to this type of business and probably also a computer for related admin.of the business, champagne seems less likely! It would be worth exploring the possibilities in the answer though.

The answer should look at the general rules on partnership and partners acting as agents of their firm/authority to act/relationship with outside firms etc.

The Partnership Act 1890 should also be referred to.

     This question, answered by 2 candidates, was well done. Both showed good understanding and identification of the key issues and discussed the problem well, attracting good pass marks.

Question 9

The main issue to be identified here was Capacity to contract and consensus i.e. whether or not Derek was drunk at the relevant time-did he have the ability to make the contract? One of the requirements for a valid contract is capacity to contract.

The contract would be voidable only if Derek was so intoxicated that he would be unable to give valid consent. The answer should discuss these aspects and if possible cite relevant case law .e.g. Taylor v.Provan.(1864)

    Only 1 candidate answered this question, achieving a very good mark for a clear identification and discussion of the issues. Only reference to case law would have improved the mark further.

Question 10

The issue to identify here was that the problem related to vicarious liability, in addition to the basic delictual issue of  liability for causing the accident itself. The areas to be explored are establishing vicarious liability ,given that the accident occurred while driving to another Council office in a Council vehicle i.e. in the course of employment. The various possibilities with some examples to show understanding of the concept would be appropriate.

      3 candidates answered this question  successfully. The best candidate identified and dealt systematically with relevant issues, discussing the key points clearly.

Question 11

The main points here relate to the length of the lease and the doctrine of tacit relocation. For either party to terminate in 2004,at least 40 days clear written notice would have to have been given. It was not ,so the lease automatically continues for a further period, therefore care must be taken  to give notice timeously i.e. prior to the next termination date. Alternatively, James could discuss with Doris an early termination of the lease or he could seek an assignee.

     Only 1 candidate answered this question but did not mention tacit relocation, so did not achieve a pass mark.

Question 12

The 7 year lease is for less than 21 years so cannot be registered in the Land Register. It could only be registered in the Books of Council and Session.

The gift is not a registrable transaction for the Land Register so the disposition transferring the land for no value would have to be recorded in the Sasine Register.

The security can only be registered over the remaining land if David’s title to the inherited land has been registered- otherwise it would have to be recorded in the Sasine Register.

      2 candidates answered this question, one obtaining a good pass and the other a clear fail based on differing understandings of the registration process.  

SECTION C

 13. (b)   14(c)   15(b)   16(a)   17(a)   18(a)    19(c)   20(b)   21(c)   22(c)   23(a )   24(c)   25(b)   26(a)

All candidates scored pass marks in this multiple choice section, showing a reasonable overview of the syllabus.
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