IRRV EXAMINATIONS

LEVEL 1

June 2005

LOCAL TAXATION LAW AND PRACTICE SCOTLAND
Time allowed: 3 hours

	Answer FIVE questions

THREE from Part A and TWO from Part B

All questions carry equal marks

(maximum marks 300)

Generally, questions in Part A relate to the Council Tax and those in Part B relate to Non-Domestic Rating, unless the question states otherwise

Candidates should illustrate their answers with reference to appropriate case law and legislation.
Where questions are divided into sections, marks will be allocated equally between sections unless otherwise indicated.




PART A

Answer THREE questions from this part

1. A Council Tax payer has written to you regarding both her own and her husband’s liability for Council Tax.  The lady in question lives in the family home they own in Edinburgh but her husband works in London during the week and lives in a flat he owns there.  The couple do not have any children and the husband is registered with a doctor and dentist in London.

Discuss the main factors to be considered in deciding sole or main residence for the husband and where you consider the husband’s sole or main residence to be.

2. Your Finance Convener has asked you to provide him with a comprehensive briefing note on properties which qualify for exemption from Council Tax.

Prepare a briefing note for your Finance Convener which includes full details of eligibility requirements.

3. Your Director of Finance has asked you to prepare a report for him on the new powers available to Councils to vary the discount on second homes and long term empty properties.

Your report should include reference to any exemptions from the new powers and any restrictions on the use of the monies raised.

Prepare a report for your Director of Finance.

4. A Council Tax payer has written to you asking for details of his rights to appeal against his Council Tax assessment.  He has also asked for reassurance that the appeal process is fair and independent from the Council.

Prepare a comprehensive reply to the Council Tax payer.

5. Explain THREE of the following in relation to Council Tax.

(a) Reductions for lump sum or non-cash payments

(b) Recovery by diligence

(c) Disabled persons reduction

(d) Basis of Valuation for Council Tax

PART B

Answer two questions from this part

6. Transitional arrangements are in place to phase in the effect of the 2005 Revaluation. Prepare a fully detailed report outlining the Transitional arrangements for submission to your Finance Committee.

7. Your local Chamber of Commerce has asked you to prepare a comprehensive briefing note for its members on reliefs available to small businesses under the Scottish Executive’s small business relief scheme.

Prepare a briefing note for issue to members.  Figures quoted in the briefing note should reflect the 2005 revaluation and should include details of how the scheme is financed.

8. Your Finance Convener is once again concerned about the number of empty properties in certain parts of your Council area.

You have been asked to prepare a full report on the rating position of empty properties and whether any help can be given to owners of such properties.

Prepare a report for your Finance Convener.

9. Explain briefly ALL of the following in relation to Non Domestic Rates

(a) Treatment of utilities in the 2005 Revaluation.

(b) Mandatory and Discretionary Relief under the Local Government (Financial Provisions etc) Scotland Act 1962.

(c) The Valuation and Assessment Rolls.
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TECHNICIAN COUNCIL TAX LAW SCOTLAND
Examiners Answer Guide with Comments

Not all questions were attempted by all candidates at this session.
 

Q1.
 Well answered by both students attempting the question and answers covered most of the factors outlined in the marking scheme. Case law is vital for this question and students referred to a number of appropriate English cases as most case law in this area is English based.
Q2.
 Students provided comprehensive answers based mainly on The Council Tax (Exempt Dwellings) ( Scotland ) Order 1997.
Q3.
 All 3 students answered this question. The main focus needs to be and was The Council Tax (Discount for Unoccupied Dwellings) ( Scotland ) Regulations 2005 and related Scottish Executive Guidance.
Q4.
 Not answered.
Q5.
 ( d) Basis for valuation for Council Tax provided the only problem area. Answers to this question must make reference to appropriate primary and secondary legislation .They also need to cover more than 1/3 of a page.
Q6.
 Generally well answered although there was some confusion between real increases in rates bills and what this related to in cash terms. It is important when answering to refer to changes after 1st April and also treatment of mergers, splits and reorganisations.
Q7.
 Main problem with this question was not using the new values applicable from 1/04/05.
Q8.
 Not answered.
Q9.
Only 1 student answered this question and provided a comprehensive answer which included the majority of the essential elements of the answer detailed in the answer schedule.

 

1.  Your Local MSP wants you to explain what discretionary powers are available to local authorities in relation to levying Council Tax on second homes and long term empties.  In your answer also outline any restrictions to this discretionary power.

	The Council Tax (Discount for Unoccupied Dwellings) (Scotland) Regulations 2004
	(1)

	From 1 April 2005 Local Authorities can modify the level of discount charged within their areas in relation to the following classes of dwelling –


	

	(i)
	empty dwellings
	

	(ii)
	dwellings that are second homes
	

	and to different parts of their areas.


	(9)

	Definition of an empty dwelling means a dwelling which is both unoccupied and unfurnished.

Second homes means a dwelling which is no one’s sole or main residence and is not an empty dwelling.


	(10)

	The level of discretion is set by regulation at a specified maximum amount is 50% and the specified minimum amount is 10%.


	(5)

	Limitations

Local Authority cannot set discount rate outwith the maximum and minimum.



	Regulations prevent Local Authorities from modifying the discount provided in certain classes of dwelling specified in the Schedule.


	(5)

	
	· Purpose built holiday homes.


	

	
	· Job Related dwellings

A dwelling is job related if it is provided for that person by reason of that person’s employment – where it is necessary for the proper performance of the duties of that employment that the employee should reside in that dwelling.


	

	
	Where the dwelling is provided for the better performance of the duties of the employment and it is one of the kinds of employment in the case of which it is customary for employers to provide dwellings to employees.


	

	
	Where there being a special threat to the employee’s security, special security arrangements are in force and the employee resides in the dwelling as part of those arrangements.


	

	
	A dwelling is job related for a person if that person or that person’s spouse is a minister of religion and the dwelling is inhabited by that person as a residence from which that person performs the duties of that person’s office.


	(10)

	
	· Dwelling Under Repair

Undergoing or requires major work to render it habitable or is undergoing structural alteration.

Will qualify for full exemption from the charge for up to 12 months and thereafter receive 50% discount for a further 6 months before any local discretionary reduction commences.


	(5)

	
	· Dwellings Vacant for less than 12 months

Properties receive 6 months exemption and, if necessary, will then receive 50% discount.  It is again proposed to allow this 50% discount to continue for 6 months before any local discretionary reduction commences.


	(5)

	
	(50)


2. Answer the following:

(a) What information can be requested from a debtor once a Summary Warrant has been granted?

(b) What information must be included in a student certificate provided by an educational establishment?

	2(a)
	The Administration and Enforcement Regulations (Scotland) Regulation 31
	(1)

	If it is in debtor’s possession or control and the LA has requested him, by notice, to supply it:


	(4)

	
	· name of any employer of the debtor


	(2)

	
	· address of the employer’s at or from which the debtor works


	(2)

	
	· were not in Scotland, the address of any one place of business of employer within Scotland.


	(2)

	
	· NI No of debtor


	(2)

	
	· name of bank having business in Great Britain with which the debtor maintains account.


	(2)

	
	· address of the office at which account is maintained and, if office outside Scotland, the address of principal office in Scotland or UK.


	(2)

	
	· number of any account.


	(2)

	
	· name and address of any other person(s) who are jointly and severally liable with the debtor to make payment of the whole or any part of the Warrant or Decree granted.


	(2)

	
	Information must be supplied, in writing, within 14 days.
	(4)
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	2(b)
	Student Certificate
	

	Any educational establishment shall on request supply a certificate to any person who has followed a course of study.  If the request made more than one year after the person ceased a course of education, the request may be refused.


	(5)

	Under Article 9 (CTAX Discounts) (Scotland) Order 1992 the following information must be provided.


	(2)

	
	· the name and address of the prescribed educational establishment issuing the certificate


	(3)

	
	· the full name of the person


	(3)

	
	· the students’ date of birth


	(3)

	
	· the students’ home address and where different, his term time address if known by the institution. 


	(3)

	
	· a statement certifying that the person is (or has) followed a course of education at the institution as a student.


	(3)

	
	· the date when the person became a student and the date when that person’s course is expected to end.


	(3)

	
	
	(25)


	3. Your local Chamber of Commerce has asked you to explain the main purpose behind the Debt Arrangement Scheme and also to explain the key functions and duty place on a Money Advisor.



	Debt Arrangement Scheme (Scotland) Regulations 2004

Main Purpose
The Scheme provides for repayment of multiple debts in Scotland.  A person whose debts are being repaid under a programme is protected from other enforcement measures by his creditors until the debt is discharged.


	(1)

(5)

	Money Advisor    Key function and duty.


	

	
	· Provide money advice to a debtor


	(4)

	
	· Liaise with creditors on behalf of a debtor


	(4)

	
	· Assist a debtor with and advise on implementation or variation of a debt payment programme


	(4)

	
	· Prepare and submit on behalf of a debtor an application for a DAS


	(4)

	
	· Review a debt payment programme in every sixth month of operation.


	(4)

	
	· Act as a lay representative in a court where the adviser has accepted instructions from a debtor to act.


	(4)

	
	· Seek revocation of a debt payment programme where no payments have been made under the programme for 12 months.


	(4)

	
	· Provide as required by the DAS administrator evidence of or information about the participation of a debtor in a debt payment programme.


	(4)

	
	· A money advisor shall not charge a fee for money advice unless the debtor is advised of the availability of free money advice, and the name of such money advisor within 10 km and the debtor has agreed in writing to pay a fee.


	(4)

	
	· Money Advisor shall have regard to guidance issued by the DAS administrator of an adviser.


	(4)

	
	· The Money Advisor of a debtor in a DAS must, as soon as practical, advise of an appointment, resignation of an advisor and any change of a payment distributor.
	(4)

50


	4. Outline what information has to be included in a Council Tax Demand Notice.



	Schedule 2 (The Council Tax (Administration and Enforcement) (Scotland) Regulations 1992)


	(2)

	The contents of the demand notice are specified in Schedule 2 of the above regulations.  Each demand must state:


	

	1.
	Address of property.


	(4)

	2.
	Valuation Band of the property (or alternative valuation band, if applicable).


	(4)

	3.
	Tax levels set for the property band.


	(4)

	4.
	Financial Year.


	(4)

	5.
	Period of charge.


	(4)

	6.
	Amounts of Council Tax and Council water charge payable and any reductions applied i.e. transitional relief, discounts, benefit, credits from other overpayments, penalties and any excess benefit if this is being recovered separately.


	(4)

	7.
	Instalments payable and manner in which they are to be made


	(4)

	8.
	Name, address and telephone number where enquiries can be made and the hours during which personal contact can be made.


	(4)

	9.
	Explanatory notes on:-


	

	
	(a)
	Exempt dwellings
	

	
	(b)
	Disabled reduction
	

	
	(c)
	Discounts
	

	
	(d)
	Benefit
	

	
	(e)
	Transitional Relief
	

	
	(f)
	Joint and Several liability
	

	
	(g)
	Valuation and banding of properties
	

	
	(h)
	Appeals
	

	
	
	
	(8)

	Invalid Notices

Where a demand notice does not fully comply with these requirements by mistake, the requirement to pay the sums required remains.  Any omission must be rectified as soon as practicable after the mistake is discovered.

Where the name of the liable person is not known, a demand may be issued to “The Council Tax Payer”.  Demands may be issued in joint names where appropriate.
	(4)

(4)



	
	
	
	(50)


	5. A local estate agent has queried the Valuation Band allocated by the Assessor to a new property.  He has asked you to explain what assumptions have been made by the Assessor in determining the banding of the property.




	1.
	Assumptions – Sec. 86, LGFA 1992 and Council Tax (Valuation of Dwellings) Scotland Regulations, 1992


	(2)

	Comply with directions given by Inland Revenue


	(3)

	
	(a) Value of any dwelling as might reasonable been expected if it was sold in open market as at 1 April 1991.


	(5)

	
	(b) Sale with vacant possession


	(5)

	
	(c) No heritable security was held over the dwelling


	(5)

	
	(d) The physical circumstances i.e. size, locality, were those in place at 1 April 1993.


	(5)

	
	(e) Dwelling in reasonable state of repair


	(5)

	
	(f) Ignoring fixtures, etc, designed to make dwelling suitable for use by a physically disabled person


	

	
	(g) Dwelling always used as dwelling


	(5)

	
	(h) Dwelling has not development value


	(5)

	
	(i) Mention of special arrangements for Fish Farms and Crofts
	(5)



	
	
	(50)


	6.The local Citizen Advice Bureau Manager has invited you to explain the principles behind the concept of joint and several liability as it applies to Council Tax administration.  She has also asked you to outline the circumstances in which a person can be held as jointly liable to pay Council Tax and also explain what implications this has for billing and recovering Council Tax.




	Concept of Joint and Several Liability
	

	
	· More than one person liable for a debt
	

	
	· Each party liable for whole or part of debt
	

	
	· Right to recovery pro rata from co-debtors
	

	
	· Creditors may seek recovery of all or part of the debt from each or all of the joint debtors


	(10)

	Circumstances of joint liability for Council Tax
	

	
	· Two or more
	

	
	· Resident owners
	

	
	· Resident tenants
	

	
	· Resident statutory/assured/secure tenants
	

	
	· Resident sub-tenants
	

	
	· Non-resident subtenants
	

	
	· Non resident tenants
	

	
	· Non resident owners
	

	Except if person severely mentally impaired and joint several partner is a student.


	

	Joint and several liability also cover


Man and woman:
	

	
	· Who are married or live together as husband and wife for period of joint residences
	

	
	· Except if severely mentally impaired or students.
	

	
	· From 1 June 2001 – students no longer joint and several with non-students.
	(20)

	Implications for billing

Where, at time of issuing Demand Notice, it appears to Local Authority that there are joint and several persons, show address notice in joint names.  Where it appears all residents at same address serve only one copy of the Demand Notice.

Council Tax (Administration and Enforcement) (Scotland) Regulations 1992


	(10)

	Implications for recovery

Reminder/Final to be issued to each person

Levying Authority may seek warrant showing them as jointly and severally liable for the debt or individually liable for the debt.

Council Tax (Administration  & Enforcement) (Scotland) Regulation 30
	(10)
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	7. Explain the concept of Main or Sole Residence as it applies to the administration of Council Tax.




	No statutory definition of Sole or Main Residence within Council Tax Regulations.


	(2)



	Definition of Resident:
Sec 99 LGFA “A person over the age of 18 who has their sole or main residence in the dwelling.”


	(4)

	Number of important principles in determining Sole or Main Residence.


	

	· Residence implies a degree of permanence


	(3)

	· Temporary presence at an address does not make a person resident there.


	(3)

	· Temporary absence does not deprive a person of residence.


	(3)

	· Intention to return is important.
	(3)



	In addition you need to consider other factors to help you make your decision.


Other factors include:
Life style


Location of immediate family


Security of tenure


Family issues


Reason for absence


	

	2 marks for each item, maximum (10)

	In coming to your decision it is important to deal with each case on its own merit 
	(4)

	Sole or Main Residence comes into play when individuals have 2 homes, or work abroad or away from home.


	(3)

	It is an issue that is important in administering discounts.
	(3)

	It is also important in determining the granting of Council Tax Exemptions.
	(3)

	Importance of Case Law to help Local Authority make decisions.


Key cases would include
Bradford v Anderton


Ward v Hull


Williams v Horsham.

Brief explanation of key points of decision 


	

	Maximum marks (9)


8. Your Local MP has been approached by a constituent who wishes to pay their Council Tax in 4 quarterly instalments.

Outline the statutory provisions that relate to the payment of Council Tax by instalments.

	Regulation Schedule 1 and Administration and Enforcement Regulations as amended.

No obligation to make payments until a Demand Notice has been issued.

Under the Regulations, Council Tax is payable over 10 monthly instalments commencing in April if issued prior to the beginning of the year.  In any other case, in the month following that in which the Demand Notice is issued, ending no later than the penultimate month of the relevant year.

Payment date is as specified by the Local Authority.

Instalments other than the first must be of equal amounts and rounder up or down to the nearest £1.00 with the balance on the first.

Where the instalment is less than £5.00, the Demand Notice may require payment of instalments of £5.00 in consecutive months.

Where the total amount payable is less than £10.00, the Demand Notice may require payment in a single instalment.

Where the Demand Notice is issued after 30 November, the amount due is payable in a single instalment on such day as specified in the Demand Notice.

Where, before the last instalment is due, a change of circumstances, e.g. discount award etc, the Local Authority must serve a revised Demand Notice.  In calculating the revised instalments, the levying Authority may spread part or all of any instalments due but unpaid before the issue of the revised Demand Notice over the remaining instalments.

If the revised amount places account in credit this should be refunded or offset against future liability.

In cases where the liability ceases before the last instalment is due, the Local Authority must issue a Demand Notice requiring the outstanding balance to be paid at least no later than 14 days later than the date of the Demand Notice.

If in credit, the Local Authority must refund or offset.

There is also a provision enabling the liable person and the levying authority to agree that where payments on account are required, the statutory instalments do not apply and the amount due be payable as agreed between them.


	(2)

(4)

(4)

(4)

(4)

(4)

(4)

(4)

(4)

(2)

(4)

(2)

(4)



	
	(50)


	9. The Local Welfare Rights Centre Manager has asked you to outline the circumstances in which a taxpayer can appeal against their Council Tax liability.  He has also asked you to explain what procedure must be followed by the local authority up to the transfer of the appeal to the Valuation Appeal Committee.




	A person may appeal to the Valuation Appeal Committee if he is aggrieved by:-
	

	
	(a) Any decision by the levying authority that a dwelling is a chargeable dwelling.


	

	
	(b) Any decision by the levying authority that he is liable to pay the Council Tax (sole or main residence)


	

	
	(c) Any calculation of the amount (including estimated amounts) he is liable to pay in respect of Council Tax (Granting/not Granting discounts)
	(12)

	Appeals are not competent on the grounds that:
	

	
	(i)
Assumptions as to the future may provide to be inaccurate.
	

	
	(ii) The calculation of an amount payable fails to take proper account of Council Tax Rebate/Benefit.


	(8)

	Before the aggrieved person can appeal to the Committee.
	

	
	(a)
He must first serve a written notice that he is aggrieved on the levying authority, and
	

	
	(b)
Either
	

	
	
	(i)
The authority has advised the appellant in writing that it believes his grievance is not well founded but he is still aggrieved, or


	

	
	
	(ii)
The authority has advised the appellant in writing they have taken steps to deal with the grievance but he is still aggrieved, or


	

	
	(iii)
	(iii) The authority has taken neither of the actions detailed in (i) or (ii) within 2 months of the grievance being lodged.


	(16)

	The formal appeal must be lodged with the authority in writing within 4 months of the date of the initial grievance being lodged and must contain:-


	

	
	(a)
The grounds on which the appeal made and


	

	
	(b)
The date on which notice of the initial grievance was served on the levying authority.


	

	On receipt of an appeal, the levying authority must transmit it to secretary or assistant secretary of the Committee.
	(14)



	
	
	(50)


	10.Explain the conditions that must apply before a discount or exemption can be granted in the following circumstances:-



	(a)
	A two person household where one of the residents is claiming to be an unpaid carer.


	(20)

	(b)
	A one person household where the taxpayer claims to be severally mentally impaired and is in receipt of a severe disablement allowance.


	(20)

	(c)
	A three person household where two residents are foreign language assistants.  The third resident is over 18 and in full time employment.


	(10)


	10(a)
	Schedule 1 LGFA 1992

Person shall be disregarded if they are engaged in providing care and support to another person.

If meet requirements of unpaid carer:


	(4)

	
	· 
	If providing care to a person who is in receipt of one of the specified benefits – includes – higher rate attendance allowance, higher rate care, competent, etc.


	(4)

	
	· 
	They are resident in the same dwelling as person to whom he is providing care.


	(4)

	
	· 
	Providing care for at least 35 hours a week on average


	(4)

	
	· 
	Provides care to a person who is not a spouse or child under 18.
	(4)



	
	
	
	(20)

	10(b)
	A single person who is classified as being Severely Mentally Impaired (SMI) will be exempt from Council Tax (Council Tax Exempt Dwellings Order).  The criteria to determine eligibility is under Schedule 1, LGFA 1992
	(2)



	
	Person will be classified as SMI if they meet the following:


	

	
	· 
	he is severely mentally impaired i.e. he has a severe impairment of intelligence and social functioning (however caused) which appears to be permanent.
	(10)



	
	· 
	a certificate has been signed by a registered medical practitioner.


	(4)

	
	· 
	In receipt of certain benefits of which is severe disablement allowance.
	(4)

	
	
	(50)

	10(c)


	Schedule I, LGFA 1992
	

	
	Foreign Language Assistants (FLA) are disregarded and 25% discount will apply if FLA – is


	(2)

	
	· 
	on the day they are registered with the Central Bureau for Education Visits and exchanges as foreign language assistant and


	(4)

	
	· 
	the day falls within the period of his appointment as an FLA at a school or other educational institution in Great Britain.
	(4)

	
	
	
	(10)


	11. Describe the prescribed categories of properties for which an owner can be made liable for Council Tax.


	

	
	Council Tax (Liability of Owners) (Scotland) Regulations 1992 (as amended)
	(2)

	
	Residential Care Homes – to provide personal care or support 

Under Social Work Acts and Mental Health Act.


	

	
	Nursing Home

Under Nursing Homes Regulation Scotland Act 1938.

Provision of Nursing for persons suffering from any illness, sickness or infirmity.

Private Hospital

Under Mental Health Act 1984


	

	
	Hostels

Provision of residential accommodation 

Managed by Housing Association

None commercial basis

Managed by a Voluntary Organisation
	

	
	
	(10)

	
	Dwellings Occupied by Religious Communities

“principal” occupation consists of prayer, contemplation, education, the relief and suffering or combination of these.


	(7)

	
	Houses in Multiple Occupation

Answer to be provided following slight amendment (JN)


	(10)

	
	Dwellings Occupied by Residential Staff

At least one resident is employed in domestic service and resides in the dwelling wholly or mainly for the purpose of his employment.


	

	
	· Other resident is either so employed or is a member of the family so employed and


	

	
	· which is from time to time occupied by that person.
	

	
	
	(10)

	
	Dwellings Occupied by Ministers of Religion

Sole or main residence of a Minister of any religious denomination for whose remuneration a person is liable provided the residence is used by him to perform the duties of his office.

The person liable for the remuneration of the Minister is liable for Council Tax.


	

	
	School Boarding Accommodation

Lands and Heritages which are used wholly or mainly as:

· a school boarding house or school dormitory accommodation.


	(4)
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	12. Write short notes on all of the following:-


	

	(a)
	Valuation Bands

See 74 (LGFA) 1992

Each dwelling in Valuation list is to be placed in one of 8 Valuation Bands.

Each Band and corresponding range of values.
	(12½)

	(b)


	Completion Notices

Served by Assessor on owner of a new building. 
	

	
	Where Assessor is of opinion that 
	

	
	· erection of building complete


	

	
	· building will be completed in 3 months.
	

	
	· building will constitute a dwelling.


	

	
	Specifies “completion date” which is either date of notice or later date.

Includes right of appeal.
	

	
	
	(12½)

	(c)
	Material Increase in relation to Valuation matters


	

	
	Assessor may increase the valuation of a property if caused by building of extension, etc.

The effective date is the day on which the property is next sold.

Any alterations carried out by the existing owner don’t therefore give rise in Valuation Band until next sold.


	(12½)

	(d)
	Material Reduction in Value in relation to Valuation matters

Assessor may alter the Valuation List if material reduction caused by:-

· Demolition of part of dwelling and therefore market value reduced.

· Any change in the physical state of the dwellings locality.

· Any adoption of dwelling to make it suitable for use by physically disabled persons.


	

	
	The effective date in the latter of the financial year in which the alteration is made.  The operative date is effectively the date of completion of the demolition.
	


	13. Explain the key stages of recovery of Council Tax up to the granting of a Summary Warrant.


	

	
	Setting and Publication of the Council Tax

Must be published in at least one local newspaper circulating the area.


	(8)

	
	Demand Notice

Issue of Demand Notice is essential.
	

	
	Explanation of Instalments

10 instalments on date specified.

Throughout year number of months remaining less one.

Rounding available.


	(12)

	
	Reminder and Final Notice

Explanation Reminder Notice at any time after late payment.

2 strikes and your out (explanation off)

Option to issue 1 Notice if full outstanding balance shown.

Requirement to make payment within 7 days or right to continue to make payment by instalments is withdrawn after a further 7 days.


	(15)

	
	Joint and Several Implications

Petition and Granting of Summary Warrant

In cases where payment not made LA can make application to the Sheriff Court for granting of a Summary Warrant.

Conditions to apply.

10% Statutory Penalty imposed.


	(15)
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