IRRV EXAMINATIONS DECEMBER 2006

LEVEL 1

COMMERCIAL LAW
England and Wales

Time allowed: 3 hours

	The paper is divided into three sections. Candidates are required to answer questions in all three sections as directed below. 
Section A:
Answer FIVE questions. Each question carries 25 marks. Candidates 
                       are recommended to spend about 75 minutes on this section. 

Section B:
Answer THREE questions. Each question carries 35 marks. Candidates are recommended to spend about 75 minutes on this section.

Section C:
Answer ALL FOURTEEN questions. Each question carries 5 marks. Candidates are recommended to spend about 30 minutes on this section.

Where questions are divided into sections, marks will be allocated equally between sections unless otherwise indicated.

Wherever possible, illustrate your answer by
reference to decided cases and statute law. 
Credit will be given for relevant references.
Maximum marks 300




Section A:

Answer FIVE questions


(25 marks each)
1. Briefly state the facts of Salomon v Salomon (1897) and explain its significance in forming the principles of company law.                            
2. Outline FOUR differences between a freehold and a leasehold estate. 
3. Summarise the difference between an employer’s liability for the tort of an employee and the tort of an independent contractor (non-employee).
4. The ‘Postal Rule’ has provided a convenient method for the formation of contracts.  Outline the rule and discuss how it might be of limited value in the modern business environment. 
5. Covenants by a landlord for quiet enjoyment (quiet possession) and non-derogation from grant are commonly found in leases.  Briefly outline their meaning and how they might be breached.  
6. The object of awarding damages in contract is to compensate the injured party not to punish the defaulter.  Describe the tests the courts apply to measure the appropriate compensation in the circumstances. 
7. Outline the differences between a partnership formed under the Partnership Act 1890 and a limited liability partnership formed under the Limited Liability Partnership Act 2000.
Section B:

Answer THREE questions


(35 marks each)
8. A month ago, Wolliz plc installed a new IT system for which the staff required training.  Chas, a director of Wolliz plc, then on behalf of the company engaged Groomit Ltd to carry out the training.  (This would cost more than the training on offer from the system supplier).  Dave, the finance director of Wolliz plc, has just discovered that the wife of Chas is a director of Groomit and that Chas is a shareholder.  Advise Dave of the rules of company law in relation to director’s duties in this situation.                      

9. Meera engaged Trixie to be a nurse/companion to her elderly Aunt Bea.  In time Bea became very dependent on Trixie and relied on her completely.  Bea then became so infirm that she moved into a nursing home.  Meera learns that Bea had sold all her antique furniture to Trixie at a fraction of their true value.  Advise Meera, who asks you whether you think this was a valid contract.                                  
10. Dwayne was in hospital recovering from knee surgery.  He was provided with crutches to assist his recovery and mobility.  Dwayne used to go out into the hospital garden for a smoke.  On one occasion when he decided to leave his crutches behind, he slipped on some wet leaves on the path and has now fractured his wrist.  Examine the legal liability of the hospital for this injury.                                 

11. In September every year, the Boreham-on-Sea Council hires the assembly rooms to the controversial Empire Revival Party (ERP) for its annual conference.  In June, the newly elected Council has voted to revoke this contractual licence.  The ERP reject any suggestion of accepting a cancellation and demand to continue with their conference as usual.  Advise the Council and ERP what legal remedies are available in these circumstances.                           
12.  Ali inherited a house and 2 acre garden.  To finance necessary refurbishment, he sold 1 acre to Babs subject to a covenant not to build more than a single storey dwelling.  Babs sold the land to Cedric who has obtained planning permission for a block of flats.  Ali does not want his property to be overlooked. Can the covenant imposed by Ali be enforced and what remedy is available to him?    
Section C:


  Answer ALL Questions 


(5 marks each)
For each question there is a choice of 3 possible answers.  In your answer book, clearly indicate whether a, b or c is correct.  If more than one answer is provided then NO mark will be awarded for that question.   DO NOT WRITE OUT THE QUESTION.
13. Which of the following is an equitable remedy for breach of contract?
a) forfeiture.
b) rescission.
c) suspension.
14. A lease is assigned when a tenant sells 

a) all of his interest.
b) part of his interest.
c) the freehold.
15. Which of the following statements is true?
a) A company has unlimited liability for the debts of the company.
b) Company members have unlimited liability for the debts of the company.
c) Partners have limited liability for the debts of the partnership.
16. When an exclusion clause is unclear it is construed 

a) against the customer.
b) against the party who relies on it.
c) against a third party.
17. The rule in the case of Wheeldon v Burrows (1879) applies to the creation of:

a) easements. 

b) covenants. 

c) mortgages.
18. Which of the following contracts is enforceable against Seth, a student aged 17?
a) a £50 loan from his friend.
b) a £50 hire fee for his tuxedo for the leavers’ ball.
c) a £50 order for 2 laboratory coats.
19. Unauthorised dumping of rubbish in the park is most likely to be the tort of:
a) Public Nuisance.
b) Trespass to land.
c) Strict liability.
20. A meeting to remove a director of a public company requires special notice of 

a) 14 days.
b) 21 days.
c) 28 days.
21. Which of the following is a consumer contract under the Unfair Contracts Act 1977?
a) a landscape gardener orders a truck from the motor trader.
b) a motor trader orders a truck from the manufacturer.
c) a landscape gardener sells his car to the motor trader.
22. Which of the following will not cause a partnership to dissolve?
a) a partner becoming bankrupt.
b) the number of partners exceeding 20.
c) the death of a partner.
23. Private companies are required to  

a) limit their share capital.
b) have at least 2 directors.
c) add ‘limited‘ to the company name.
24. Which of the following cases did not concern an invitation to treat?
a)   
Carlill v Carbolic Smoke Ball Co 1893.
b) Pharmaceutical Society v Boots 1953.
c) Fisher v Bell 1960.
25 There is a presumption in favour of a tenancy in common where

a) the purchase money is provided in equal shares.
b) the purchase is by persons who are not related.
c) the purchase is for business purposes.
26 The case of Noakes v Rice (1902) concerns the following area of the law of mortgages:
a) the mortgagor’s right to redeem.
b) the mortgagee’s power to foreclose.
c) priority of mortgages.
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GENERAL COMMENTS ON OVERALL PERFORMANCE

The standard of knowledge demonstrated by candidates was very good.  It was clear where there was a failure to prepare or simply no knowledge of a topic.  Some answers showed a lack of essay planning and technique.  There is a place for bullet points or tables in demonstrating or comparing topics but not as a basis for a complete answer.

Some candidates (you know who you are) still write out the question. Unless this is a guaranteed method of releasing streams of recalled facts from your memory do not waste your precious exam time in this way.  A draft exam plan is a better use of time and aid to memory.

Avoid unclear and imprecise language, remember this is a law exam and so clarity and precision are the basis of the subject.   Try to gain marks for overall coverage of the topic.  Better candidates were able to put the problem in context before rushing to solve it.  Never be afraid to state the obvious and scoop the marks for it.

Summary of Answers in Section A

These are all book answers and a measure of detail is required to be stated in all cases. 

Question 1 on the case of Salomon v Salomon was popular and well answered.   Better candidates emphasized the principles of company law which developed from the facts rather than dwell on the facts themselves.

Question 2 was not popular and not well answered; only producing notes in tabular form does not convey to an examiner whether the subject is fully understood.

Question 3 on employer’s liability for the tort of an employee and the tort of an independent contractor was taken on by those who did not understand the question was about  Vicarious Responsibility but those who did well examined the differences between employees and independent contractor with cases in support.

Question 4 on The ‘ Postal Rule’  in the formation of traditional contracts was covered but less so on its value in the modern business communications.

Question 5 The covenants for quiet enjoyment and non derogation were not distinguished by some candidates and remedies for breach were not covered well

Question 6 on damages in contract and the tests the courts will apply to distinguish between the effect of remoteness and measure of damages.  This question was both popular and well answered.

Question 7 The differences between a partnership formed under the Partnership Act 1890 and a limited liability partnership formed under the Limited Liability Partnership Act 2000 were known well by those who chose this question.

Section B   Answers require problem solving so the examiner is looking for knowledge and powers of reasoning.

8. Wolliz plc director Chas engaged the services of Groomit Ltd, an independent training company, so the question is on the topic of director’s rights and duties in company law.  Better candidates knew the rules of company law that cover this situation.  

9.  Meera learns that Bea had sold all her antique furniture to Trixie at a fraction of their true value.  Candidates who explained consideration were awarded marks but they should have also considered whether Undue Influence existed.         

10. Dwayne was provided with crutches and decided to leave his crutches behind.  When he subsequently slipped on some hedge clippings that a gardener had left on the path there was an element of contributory negligence by him as well as the liability of the hospital for negligence.  Not all candidates spotted the contribution by Dwayne to his injury.

11. The Boreham on Sea Council scenario is based on the real case of Verrall v Gt Yarmouth Borough Council 1979 in which the Court of Appeal granted the remedy of specific performance for a contractual licence.  The candidates who missed this and discussed legal remedies in general were awarded some marks.         

12. This is about the enforcement of positive and negative covenants over land.  Candidates were able to discuss the covenant imposed by Ali but less sure on the remedy available to Cedric.

SECTION C  

13. Which of the following is an equitable remedy for breach of contract

d) forfeiture

e) rescission 

f) suspension 

14. A lease is assigned when a tenant sells 

d) all of his interest

e) part of his interest

f) the freehold

15. Which of the following statements is true

d) A company has unlimited liability for the debts of the company 

e) Company members have unlimited liability for the debts of the company 

f) Partners have limited liability for the debts of the partnership

16. When an exclusion clause is unclear it is construed 

d) Against the customer

e) Against the party who relies on it

f) Against a third party

17. The rule in the case of Wheeldon v Burrows (1879) applies to the creation of:

d) easements 

e) covenants 

f) mortgages
18. Which of the following contracts is enforceable against Seth a student age 17

d) A £50 loan from his friend

e) A £50 hire fee for his tuxedo for the leavers ball

f) A £50 order for 2 laboratory coats

19. Unauthorised dumping of rubbish in the park is most likely to be the tort of 

a) Public Nuisance 

b) Trespass to land

c) Strict liability

20. A meeting to remove a director of a public company requires special notice of 

d) 14 days

e) 21 days

f) 28 days

21.Which of the following is a consumer contract under the Unfair Contracts Act 1977 

d) A landscape gardener orders a truck from the motor trader

e) A motor trader orders a truck from the manufacturer

f) A landscape gardener sells his car to the motor trader

22. Which of the following will not cause a partnership to dissolve:

a) A partner becoming bankrupt 

b) The number of partners exceeding 20

c) The death of a partner 

23. Private companies are required to  

d) Limit their share capital

e) Have at least 2 directors

f) Add ‘limited ‘ to the company name

24. One of these cases did not concern an invitation to treat 

a) Carlill v Carbolic Smoke Ball Co 1893

b) Pharmaceutical Society v Boots 1953

c) Fisher v Bell 1960

25 There is a presumption in favour of a tenancy in common where

d) The purchase money is provided in equal shares

e) The purchase is by persons who are not related

f) The purchase is for business purposes

26 The case of Noakes v Rice 1902 concerns the following area of the law of mortgages

d) the mortgagor’s right to redeem

e) the mortgagee’s power to foreclose

f) priority of mortgages
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