IRRV EXAMINATIONS JUNE 2006

LEVEL 1
COMMERCIAL LAW,  ENGLAND AND WALES
Time allowed: 3 hours

	The paper is divided into three sections.  Candidates are required to answer questions in ALL THREE sections as directed below:

Section A:  Answer FIVE questions.  Each question carries 25 marks.  Candidates are recommended to spend about 75 minutes on this section.

Section B:  Answer THREE questions.  Each question carries 35 marks.  Candidates are recommended to spend about 75 minutes on this section.

Section C:  Answer ALL FOURTEEN questions.  Each question carries 5 marks.  Candidates are recommended to spend about 30 minutes on this section.

 (Maximum marks 300)

WHEREVER POSSIBLE, ILLUSTRATE YOUR ANSWER BY REFERENCE TO DECIDED CASES AND STATUTE LAW. CREDIT WILL BE GIVEN FOR RELEVANT REFERENCES.


SECTION A:  Answer FIVE of the following questions 


(25 marks each)
1. 
Summarise the information about a property which can be obtained from the Land Registry.  Who may obtain this information and how may they use it?      
 

2. 
The law recognises a threefold classification for terms of a contract based on the results of a breach of the term.  Name the THREE types of terms and briefly outline the consequences that arise from the breach of them.   
3. 
In some cases the monetary compensation provided by damages is not a sufficient remedy for claimants in contract and tort.  Summarise the system of equitable remedies.
4. 
A person can hold himself out or be held out as a partner in a business by words spoken or written or by conduct.  Explain the legal consequences for such a person.

5. 
Outline the special formalities to call the AGM and an EGM of a registered company and describe the business transacted at these meetings.               


 

6. 
Briefly outline FOUR types of tort and outline the rules for establishing liability in ONE of these. 










7. 
Summarise the obligations implied on behalf of the landlord in a residential tenancy concerning the state of fitness and repair of the premises.               


SECTION B:  Answer THREE of the following questions  

(35 marks each)
8. 
In 2000 Toby purchased a freehold fish and chip shop for £100,000.  He provided a £40,000 deposit and borrowed the balance of £60,000 from Flexible Finance (FF) by way of a legal mortgage. 
In addition to the usual covenants the mortgage deed provided:

(a) that the mortgage could not be redeemed for 10 years and Toby must buy all his fish from a subsidiary company of FF
(b) at the expiry of 10 years FF should have the first refusal to buy the freehold at the going market value.

Cash flow is now a problem for Toby and he believes it is due to the high prices he is obliged to pay for the fish and the high interest rate of his mortgage.

Advise him whether it is legally possible to switch to a more competitive mortgage lender and fish supplier.    

9. 
Ozzy asked Vertella a fashion designer to create a wedding dress for his daughter Kelly, who would choose the style and material.  The cost of the dress would be met by Ozzy.  When the dress was finished it did not fit Kelly who had to pay for the hire of a dress for the wedding.  
Advise Kelly on what legal rights she has against Vertella.         



10. 
Colonel Mustard lost the gold hunter watch presented to him by his regiment at his retirement.  Duncan found it in the street, noticed the name on the engraving and delivered the watch to the regimental head quarters.  That evening Duncan noticed a poster in the street stating that the Colonel would pay a £50 reward for the return of the watch.  
Advise Duncan whether he has the legal right to claim the reward.         


11. 
Mona chose a childminder for her daughter from an approved list provided by Workhard Borough Council.  The daughter has been badly bitten by the childminder’s family dog.  Mona suffered nervous shock when she saw the extent of her daughter’s injuries.   

Briefly explain whether Workhard Borough Council has any legal liability for the injuries to mother or child. 








      
12.
Laurie has lived all his life in a house rented to his mother by Muddlewick District Council (MDC).  After his mother’s death he remained in occupation but due to a clerical error no rent was ever claimed or collected from him.  A number of years later Laurie heard that he may be entitled to claim ownership of the house.  
Advise both Laurie and MDC of the legal position. 


SECTION C: Answer ALL Questions

For each question there is a choice of 3 possible answers.  Clearly state either a b or c.  Each question is worth 5 marks.  If more than one answer is provided then no mark will be awarded for that question

13. The Registered Office of a company is situated at 

(a) The address of the chief place of business 

(b) The address where the company secretary works 

(c) The address shown in the Memorandum of Association 

14. Which of the following contracts is outside the Sale of Goods Act 1979?
(a) A contract formed under common law

(b) A contract for the sale of goods and services

(c) A contract for the sale of industrial growing crops

15. Four unities are required to establish a joint tenancy.  These are unity of title, unity of time, unity of interest and unity of 

(a) property  

(b) possession

(c) prescription

16. In which of these situations does the law of contract presume an intention to create a legal relationship?
(a) A student promises to pay the fees for a college course 

(b) A husband promises his wife that he will pay her college fees

(c) A buyer promises a seller that he will buy his house

17. England and Wales has been subject to compulsory registration of land since

(a) 1925

(b) 1990

(c) 2002

18. Which of these is not a landlord’s remedy for non-payment of rent?
(a) distress  

(b) forfeiture

(c) injunction

19. Which of the following is not a defence to a claim in the tort of negligence?
(a) the cost of prevention 

(b) consent to risk of injury

(c) contributory negligence

20. A seller of goods is required by this provision to promise that the goods will match the sample shown to the buyer

(a) S13 Sale of Goods Act 1979

(b) S14 Sale of Goods Act 1979

(c) S15 Sale of Goods Act 1979

21.  Vicarious liability relates to torts committed by:

(a) a customer

(b) an employee

(c) a subcontractor

22. Which of the following statements is true?
(a) A partnership has perpetual succession

(b) A partnership has no formalities for its creation

(c) A partnership has a separate legal personality

23. Shareholders of a limited company may remove a director by:

(a) ordinary resolution

(b) special resolution

(c) elective resolution 

24 Which of these is a type of misrepresentation in the law of contract?
(a) innocent 

(b) intentional

(c) incidental

25. Chapelton v Barry UDC (1940) is a leading case on 

(a) exemption clauses

(b) the reasonableness test

(c) reliance on the seller

26. Which of these is not a way to create an easement?
(a) implied grant under S62 Law of Property Act 1925
(b) implied grant through necessity

(c) implied grant through negotiation
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Summary of Answers

Question 1

Summarise the information about a property which can be obtained from the Land Registry.  Who may obtain this information and how may they use it.  

Most candidates were able to summarise the register entries on describing the land including a plan, the legal estate and any rights enjoyed with the land, the current owner, third party rights and charges, such as mortgages, which affect the land.

Candidates gained marks for their practical knowledge of how practitioners including local authorities use the register entries to obtain or verify information.

Question 2

The law recognises a threefold classification for the terms of contracts.  Name 3 and briefly outline the consequences that arise from the breach of those terms.  

Better candidates identified Conditions Warranties and Intermediate Terms and referred to the cases Bettini v Gye [1876] and Poussard v Spiers [1876] of   Hong Kong Fir Shipping Co. Ltd. v Kawasaki Kisen [1962].

If a condition is broken by one of the parties, the other then has the right to treat the contract as over there and then withdraw or affirm the contract and a breach of a warranty only entitles the innocent party to sue for compensation but he cannot treat the contract as at an end.  He must perform his part of it.

The consequences of a breach of an “intermediate” term would depend on the nature of the event to which the breach gives rise and does not automatically form a prior classification of the undertaking as a condition or a warranty. In other words, in the case of these terms it was not possible to state in advance whether they are conditions or warranties: it will depend on the breach and its effect at the time of the breach. 

Some candidates discussed other classifications or aspects of the law of contract.  Marks cannot be awarded when the answer is too wide of the question.

Question 3

In some cases the monetary compensation provided by damages is not a sufficient remedy for claimants in contract and tort.  Summarise the system of equitable remedies.  

Most candidates were aware of Specific performance and how it may be awarded instead of, or as well as, damages.  It is not awarded where damages would be an adequate remedy. Cases considered included Patel v Ali [1984]. 

Injunctions were also well known and cases Page One Records v Britton [1968] Lumley v Wagner [1852] Warner Bros. v Nelson [1936].Declaration. Rescission and Rectification were not known.

Question 4

A person can hold himself out as a partner in a business by words spoken or written or by conduct.  Explain the legal consequences for such a person. 

Candidates were expected to know that each partner can bind the other partners by his action, or be liable for their transactions, throughout the time that he is a partner, or while he appears to the outside world to be a partner. An incoming partner is not liable for debts incurred by the others before he became a partner unless he agrees with them to take on this responsibility.

A retiring partner remains liable for anything which arose before his retirement, but not for matters occurring afterwards providing it is clear to outsiders that he is no longer a partner.  See Tower v Ingram. 

If a person is not actually a partner, but is “held out” (i.e. represented) to the outside world as a partner, he can be liable for the firm’s actions, or his transactions may bind the other partners.  This is an example of a person having “apparent” authority”.  “Holding out” can occur in relation to a former partner who has retired, but also to someone who is allowed to act like a partner. They would be bound by any contracts he makes when being held out as a partner. 

Question 5

Outline the special formalities to set up the AGM and an EGM of a registered company and describe the business transacted at these meetings.                

Candidates were expected to know that every company in every year must hold an AGM of all the shareholders with no longer than 15 months between meetings.  The ordinary business of an AGM is the declaration of any dividend on shares, approving the accounts, receiving the directors’ and auditors’ reports and electing the directors. The directors’ remuneration is usually approved here as well. 

Usually 21 days’ notice of the meeting must be given to shareholders. 5% of the shareholders can require a resolution to be put on the agenda.S.366A a private company can dispense with holding an AGM. 

Extraordinary General Meeting

This is any shareholder meeting other than an AGM.  The length of notice to be given depends on the type of resolution to be put to the meeting. This meeting can be called by the company (normally when the directors want a meeting), or 10% of the shareholders can require the directors to call an EGM.

Class Meeting -This is a meeting only for those shareholders holding a particular type of share – for example, preference shares.   

Business transacted at these meetings will frequently take the form of voting on resolutions e.g. that the accounts should be passed or that board re-elected as directors for the following year.  Shareholders can vote in person by being present at the meeting or can appoint a proxy to vote on their behalf.

An ordinary resolution: this is passed by a simple majority of votes. A special resolution: this is passed by a 75% majority and 21 days’ notice must have been given of the meeting at which it will be put to the vote.  

An extraordinary resolution: this needs a 75% majority and 14 days’ prior notice of the meeting. An elective resolution.  Every shareholder must agree to it after at least 21 days’ prior notice of meeting.

Question 6

Briefly describe four types of tort and outline the rules for establishing liability in one of these.

A tort is the law’s way of giving compensation to the victim of someone else’s wrongdoing.  It is a civil rather than a criminal wrong. This means that if the person injured wishes to obtain compensation from the person who has injured him, he must take the legal action himself and sue in the civil courts the person who has wronged him. 

There are many different types of tort, which have their own rules.  Legal liability in tort can be:

· The tort of negligence – damage to person or property through failure to take due care  

· The tort of nuisance - interfering with a person’s use and enjoyment of land  

· The tort of trespass to the person – striking a person or putting them in fear of being hurt

· The tort of trespass to land - entering a person’s land without permission 

· The tort of trespass to goods - interfering with a person’s goods without legal cause or permission 

· The tort of defamation - saying or writing something about a person which is untrue and damages their reputation (slander being the oral type and libel being the written type of defamation). 

Some candidates knew all or some of the above and some invented new torts yet to be classified as such.

The main remedy granted to a successful claimant who proves his case in tort is monetary compensation for the loss.  Another remedy which can be awarded is an injunction. Unlike contract, there is no remedy like specific performance as there is no agreement to enforce between the two parties. 

Most candidates were able to outline the rules for establishing liability in negligence and refer to Donoghue v Stevenson in support.

Question7

Summarise the obligations implied on behalf of the landlord in a residential tenancy concerning the state of fitness and repair of the premises.    

Nearly all implied covenants relating to repair are implied on the part of the landlord and relate only to residential premises.  

Common law implied covenants when a furnished house is let, there is an implied covenant by the landlord that the premises are fit for habitation at the start of the tenancy.  So the covenant was broken in: Smith v Marrable [1943].  This was well known by candidates but unfortunately little more. The Landlord and Tenant Act 1985 was not referred to.   S.8 implies into residential lettings at a low rent: a condition that the house is fit for human habitation at the start of the tenancy, and undertaking that the house will be kept by the landlord fit for human habitation during the tenancy.

S.10 lists the factors to be considered in assessing unfitness.  These include repair, stability, freedom from damp, natural lighting, ventilation, water supply etc. The landlord is not required to carry out work or repair which the tenant should carry out as a result of his duty to act in a “tenant-like manner”. If the premises are in a poor state of repair, the tenant might also complain to the local authority environmental health department.    

Section B                      Answer 3 from 5 questions

Question 8

Toby wants to be relieved of the covenants of his mortgage.  Some candidates squandered marks by failing to define a mortgage before embarking on the advice to Toby. 

Introduce this topic of mortgages and define a debt secured on land. The form that a mortgage normally takes is a “mortgage by legal charge”. 

The borrower’s principal right is to redeem the loan.  The concept of freedom to redeem is still important and the law says that it should not be cut down in any way.  The court can declare void any provisions in the mortgage which offend against this principle even if agreed by borrower and lender at the outset.   Offending provisions can take several forms:

Postponement The right to redeem (the date when the Borrower is entitled to pay off the loan) must not be postponed for an unduly long period.  What is “unduly long” will depend on the circumstances of each case. 

See case Knightsbridge Estates v Byrne [1940] where the date for redemption of the mortgage was postponed for 40 years by agreement between borrower and lender, two businessmen.  The court said that in the circumstances this was not an oppressive agreement and was not unfair.  So the agreement stood and the borrower could not pay off the mortgage earlier than agreed.

Multi-Service Bookbinding v Mardon [1979]

By agreement the interest rate was index-linked and the right to redeem was postponed for 10 years.  The court decided that this was acceptable since both parties had independent legal advice and there was nothing oppressive about the bargain.

Still, the right must not be postponed to such an extent that it becomes a total illusion.

Fairclough v Swan Brewery [1912] A leasehold for 20 years was mortgaged.  The right to redeem was postponed until a date six weeks before the lease was due to end.  The court said that this made the right to redeem completely worthless and the borrower was allowed to redeem earlier.

Lewis v Frank Love [1961] The borrower signed a mortgage over his property and at the same time signed a separate document giving the lender an option to buy the property; if the lender exercised the option the borrower would lose all rights to redeem the mortgage and have his property free of the loan.  The court said that this arrangement took away the right to redeem and so the grant of the option was void.  

A collateral advantage is a right which the lender receives from the arrangement in addition to the interest which he receives.  This might, for example, be the exclusive right to supply a commercial borrower during the loan.  Again the court will look at the circumstances, the relative bargaining strength of the parties, whether the borrower had access to independent legal advice and whether any arrangement is against the interests of the public generally.                        

Esso v Harpers Garage [1968] The garage owners borrowed money on mortgage from Esso.  The mortgage said that the loan could not be redeemed to 21 years and in the same period the garage owners would only buy products from Esso for sale in the garage.  The court decided that this was an unfair restraint of trade and an unfair collateral advantage to Esso, and declared the arrangement void.         

The court has the power to set aside an “extortionate credit bargain” if it grossly contravenes the ordinary principles of fair dealing.  In assessing this, the court has to take into account:

· interest rates current at the time of the bargain

· age, experience and health of the debtor,

· relationship of creditor and debtor;

· any other relevant consideration such as availability of legal advice.

In conclusion the above criteria and the decided cases will determine whether Toby can obtain release from the terms of the mortgage.  Something more than unreasonableness is required to take a mortgage transaction outside of the current business climate.   Provided candidates knew of a relevant authority they were given credit for their advice whether it favoured Toby or FF.

Question 9

Ozzy asked Vertella a fashion designer to create a wedding dress for his daughter Kelly, who would choose the style and material.  The cost of the dress will be met by Ozzy. 

This question is about Privity of Contract.  Privity in its original form, stated simply: that no one can be entitled to, or bound by, the terms of a contract to which he was not an original party.  Only the parties who had made the contract between themselves could sue and be sued on the terms of the contract.  This was the case even if the contract was made to benefit a third person – that third person could not enforce the contract in the courts. Leading cases of Tweddle v Atkinson [1861] Beswick v Beswick [1968] 

Some candidates took on this question in total ignorance of the new rule under The Contracts (Rights of Third Parties) Act 1999 for 

· Any contract made between 11th November 1999 and 11th May 2000 provided the contract specifically says that the Act is to apply

· Any contract made on or after 11th May 2000.

The new Act says: any person who is not a party to a contract (a “third party”) can enforce a term of the contract in his own right if:

(a) the contract expressly says that he may, or

(b) the contract term benefits him (unless it is clear from the contract that the parties making the contract did not intend the third party to be able to enforce the term). 

The third party must be expressly identified in the contract: by name by class, or as answering a particular description.  The third party can have the same remedies of damages, injunction, specific performance etc as he would have had if he had been a party to the contract.          

Under the original rule of privity of contract Kelly would not be able to sue Vertella even though the contract is made to benefit her.  The only person who could sue Vertella would be Ozzy.  Under the new rule Kelly would be able to sue Vertella since the contract is made to benefit her.     

Candidates acquired extra marks if they set out the various remedies available to Kelly.

Question10

Colonel Mustard lost the gold hunter watch presented to him by his regiment at his retirement.  Duncan found it in the street, noticed the name on the engraving and delivered the watch to the regimental head quarters.  That evening Duncan noticed a poster in the street stating that the Colonel would pay a £50 reward for the return of the watch.   Advise Duncan whether he has the legal right to claim the reward.   

Every contract must start with an offer made by one person either in writing, verbally or by conduct, which is clear and unequivocal and capable of being accepted by the person or persons to whom it is made.  The nub of this question is whether there is an enforceable contract between Col Mustard and Duncan.  

The offer can be made to a specific person, or to a class of people. This is illustrated in

Carlill v Carbolic Smoke Ball Company [1893 where performance of the conditions of the offer was sufficient.

At least four principles are clear from the case:

· an offer (especially of a reward) can be so broad as to be addressed to any member of the general public;

· an advertisement, though usually only an invitation to treat, can in certain circumstances amount to an offer;

· the offer can be accepted by conduct;

· the acceptance does not have to be notified to the the person making the offer unless the terms of the offer requires this.           

There has been a recent example of the Carlill principle Bowerman v ABTA [1995] 

There is no agreement without an acceptance.  This must be communicated to the offeror.  Acceptance, like the offer, can be oral, written or by conduct.  

The acceptance must be communicated, unless this requirement has been waived by the terms of the offer (as in Carlill’s case). In other cases there must be some positive act of communication.  

Acceptance is by conduct but where a person carries out the required action without knowing about the offer as happened to Duncan the position is less clear.  R v Clarke [1927] This was an Australian case where the court said that the person performing the necessary task must show that he did so with the offer in mind.

In a US case Bloom gave evidence that lead to the arrest of jewel thieves.  He later heard of a reward and claimed it.  The court refused him since he did the act in ignorance of the reward, just as happened to Duncan.  Some candidates arrived at some novel ideas in order to compensate him; but here doing his civic duty has to be its own reward.

Question 11

Mona chose a child minder for her daughter from an approved list provided by Workhard Borough Council.   Briefly explain whether Workhard Borough Council has any legal liability for injuries to mother or child.

This question is about the Tort of Negligence.  A person could use the tort of negligence to gain compensation when it would not be possible to use the law of contract.  It is not about vicarious liability since it is nowhere suggested that the child minder is employed by WBC.

To succeed in a claim in the tort of negligence, the claimant must prove three things.  These are that:

· the defendant owed him a duty of care (to avoid the type of damage which he suffered);

· the duty of care was broken (breach of duty);

· damage resulted.  

The courts are very reluctant to impose a duty of care towards individuals on bodies who perform services for the general public, such as the police, ambulance services, fire brigades.  This is because it would interfere with the way that they carry out their duties.  The situation would be different where a particular responsibility has been undertaken for an individual.     

This is a controversial area of the law of negligence and strictly construed in the area of service providers.  The child was sent to a home on an approved list prepared by WBC.  If it was unsafe then Mona was given incorrect advice.  The duty of care was to the child as the primary victim.  T v Surrey County Council 1994.         

If Mona is to succeed in a claim she must show that she was a secondary victim sufficiently proximate to the accident.  Her own response would be reasonably foreseeable even she was not present at the event but had witnessed the effect soon afterwards.  McLoughlin v O’Brian 1982. 

Question 12

Laurie heard that he may be entitled to claim ownership of his late mother’s council house. 

This is the topic of Adverse Possession but candidates who also referred to inheritance of tenancies were given credit for that knowledge.  

On occasions a person occupies another person’s property without permission or any legal right to do so and becomes in time the owner of that property, and is able to sell it and keep the proceeds.  Under Land Registration Act 2002 the rules are now a little different.

Not every unauthorised act on another’s land will be counted as “adverse possession”.  The acts (such as fencing or building) must show an intention to occupy the land as if there was a legal right to do so, and with an intention to exclude others, including the true owner. 

Under LRA 2002, where the land occupied by the squatter is already registered, the rules as to the time period are different.  The squatter only becomes the owner once he is registered as such - not once he has been there for 12 years.     

After 10 years adverse possession (shown by the activities described above), the squatter has the right to apply to be registered as owner in place of the current registered owner.  Notification of that application will be sent by the Registry to the current registered owner.  He can serve a notice of objection to the application.  If this happens, the squatter’s application will be rejected except in rare circumstances.  After two years, the squatter can apply again, but of course only if he is still in occupation.  Following the first rejected application, the current registered owner can take steps to have the squatter evicted and will probably have done so.  

Laurie could not be said to have to have taken up adverse possession or performed any act which attempted to oust or dispossess MDC of their legal title as paper owner and so he would be advised that any attempt to register would be rejected.

SECTION C Answer ALL Questions 

For each question there is a choice of 3 possible answers.

Clearly state either a b or c.  Each question is worth 5 marks.

If more than one answer is provided then no mark will be awarded for that question

13. The Registered Office of a company is situated at 

a) The address of the chief place of business 

b) The address where the company secretary works 

c) The address shown in the Memorandum of Association 

14. One of the following contracts is outside the Sale of Goods Act 1979

a) A contract formed under common law

b) A contract for the sale of goods and services

c) A contract for the sale of industrial growing crops

15. Four unities are required to establish a joint tenancy.  These are unity of title, unity of time, unity of interest and unity of 

a) property  

b) possession

c) prescription

16. In which of these situations does the law of contract presume an intention to create to create a legal relationship

a) A student promises to pay the fees for a college course 

b) A husband promises his wife that he will pay her college fees

c) A buyer promises a seller that he will buy his house

17. All of England and Wales has been subject to compulsory registration of land since

a) 1925

b) 1990

c) 2002

NB The words “all of” were not on the final exam paper and so a) has also been accepted as a correct answer 

18. One of these is not a landlord’s remedy for non payment of rent

a) distress  

b) forfeiture

c) injunction

19. Which of the following is not a defence to a claim in the tort of negligence

a) the cost of prevention 

b) consent to risk of injury

c) contributory negligence

20. A seller of goods is required by this provision to promise that the goods will match the sample shown to the buyer

a) S13 Sale of Goods Act 1979

b) S14 Sale of Goods Act 1979

c) S15 Sale of Goods Act 1979

21. Vicarious liability relates to torts committed by

a) A customer 

b) An employee

c) A subcontractor

22. Which of the following statements is true?

a) A partnership has perpetual succession

b) A partnership has no formalities for its creation

c) A partnership has a separate legal personality

23. Shareholders of a limited company may remove a director by

a) Ordinary resolution

b) Special resolution

c) Elective resolution

24 One of these is a type of misrepresentation in the law of contract

a) innocent 

b) intentional

c) incidental

25. Chapelton v Barry UDC is a leading case on 

a) exemption clauses

b) the reasonableness test

c) reliance on the seller

26. One of these is not a way to create an easement

a) implied grant under S62 LPA

b) implied grant through necessity

c) implied grant through negotiation

GENERAL COMMENTS ON OVERALL PERFORMANCE

Too many candidates failed to demonstrate sufficient depth of knowledge.   Even where a topic was correctly identified, the opportunity to set out the basic legal principles was not taken and marks were lost.  Some answers showed a lack of essay planning and technique.  There is a place for bullet points in demonstrating knowledge but not as a basis for a complete answer.  Too many answers were in unclear and imprecise language and too short to gain marks for overall coverage of the topic.  Better candidates were never afraid to state the obvious and scoop the marks for it.
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