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COMMERCIAL LAW

England & Wales
Wednesday 5th December 2007
1.55 pm -5.00 pm (incl. 5 mins. for reading)

Time allowed: 3 hours

	The paper is divided into three sections. Candidates are required to answer questions in all three sections as directed below. 
Section A:
Answer FIVE questions. Each question carries 25 marks. Candidates 

                       are recommended to spend about 75 minutes on this section. 

Section B:
Answer THREE questions. Each question carries 35 marks. Candidates are recommended to spend about 75 minutes on this section.

Section C:
Answer ALL FOURTEEN questions. Each question carries 5 marks. Candidates are recommended to spend about 30 minutes on this section.

Where questions are divided into sections, marks will be allocated equally between sections unless otherwise indicated.

Wherever possible, illustrate your answer by reference to decided cases and statute law.  Credit will be given for relevant references.

Maximum marks 300


Section A:
Answer FIVE questions (25 marks each)

1. Outline the concept of legal personality in English Law and explain, with examples, the differences between natural and legal or juristic persons.

2. Describe the facts and the important principle established by the case of Donoghue v. Stevenson (1932)

3. Explain the main characteristics of an easement.

4. Identify the type of agreement in which the following are implied, and explain briefly the meaning of each:

a) a covenant for quiet possession

b) a covenant for non-derogation of grant
5. Describe the key features of a limited liability partnership highlighting differences between this form of partnership and an ordinary partnership.

6. Describe the protection given by the law to a purchaser under a contract for the sale of goods in relation to the description of the goods bought.

7. Identify and briefly explain the four ways in which a contract may be discharged in English Law.
Section B: Answer THREE questions (35 marks each)

8. Bill and Ben are directors in Massive Profits plc (MP), a property development company. Lulu is the managing director. At its last Board meeting the company decided to enter into a valuable contract for management training to be provided by The Big Ideas Partnership (BIP). Unknown to Bill and Ben, Lulu’s husband has recently become a partner in BIP.  Ben has recently been declared bankrupt but did not mention this at the meeting and has taken a loan of £50,000 from the company. Finally, although the company has been doing well, it has not filed an annual return for the past three years. Advise the company on its position.

9. Mr and Mrs White own a house in Winchester for which they paid £500,000 when they bought the property in June 2005. They have a mortgage of £250,000 but are now more than three months in arrears due to Mr White’s redundancy. The Whites’ mortgage is with the Lendalot Building Society. Explain what rights and remedies are available to the Building Society in these circumstances and what steps must be taken by the Building Society before it can exercise any of its rights.

10. Starstruck Productions have entered into a contract for a concert to be performed at their theatre in Nottingham by Daisy Dee, the winner of a recent television talent show. Discuss the effect on the contract of each of the following separate events:
a) Before the date of the concert the theatre burns down


    (7 marks)

b) Daisy becomes ill on the day of the concert




    (7 marks)

c) Starstruck advised Daisy in the prior negotiations that they had booked her chosen American backing band but it emerges on the night of the concert they have in fact booked a local group







    (7 marks)

d) Daisy has stipulated that fifty red roses must be placed in her dressing room prior to the concert but arrives to find a small display of daffodils instead

    (7 marks)

e) Daisy arrives late for the concert and only performs for 1 hour rather than the 2 hours advertised







                  (7 marks)

11. Jimmy and Jake are employed by Supadeals Supermarket. Jimmy is requested by his manager to drive one of the company’s vans to another of Supadeals’ stores to collect additional stock. On the way, due to his careless driving, he is involved in a collision with a car which results in injury to the other driver and damage to both vehicles. Meanwhile, back at the supermarket, Jake decides to play a practical joke and stacks some cans above the door of a storeroom which fall and cause severe bruising to a fellow worker. What is the liability of Supadeals, Jimmy and Jake in these circumstances?
12. Over the last five years Bigtime Investments Limited has leased a shop unit in Brighton to Lovely Ladies Fashions Limited, who covenanted not to alter the premises in any way.                

Advise Bigtime in respect of EACH of the following situations:
a) 
The rent, which is payable monthly in advance, is now three months in arrears
b) 
Lovely Ladies Fashions Limited has demolished the internal walls in order to make a larger selling area
Section C: Answer all questions. Each question is worth 5 marks

13. A contract made by a person while drunk or mentally incapable is only binding if it is

a) for necessaries

b) for a value of less than £50

c) ratified within 24 hrs

14. Which of the following statements is true? 

a) Partnerships are required to comply with the Business Names Act 1985

b) A partnership has a distinct legal personality even though not incorporated

c) A partnership can be created with a minimum of 4 people

15.  Which of the following is NOT a remedy for breach of contract?
a) Rescission
b) Mitigation
c) Damages

16.  In contract Quantum Meruit is 

a) a form of retention
b) a type of specific performance
c) a claim for reasonable remuneration

17. Which of these cases did NOT relate to mistake in the law of contract?
a) Saunders v Anglia Building Society (1971)
b) Cundy v Lindsay (1878)
c) Foakes v Beer (1884)
18 In respect of registered land, how many sections are there in the Land Registry’s entry for  


any particular piece of land?
a)  three


b)  four

c)  five 

19 The case of Tulk v Moxhay (1848) is concerned with 

a) the definition of ‘fixture’ in property law
b) the definition of a licence
c) the law of restrictive covenants
20   For a document to be effective as a deed, the Law of Property (Miscellaneous Provisions) Act 1989 requires the following, besides the signature of the person making the deed:

a) a witness's signature and evidence in the document of the intention to execute a 

    deed

b) attestation by two witnesses, seal, and the words “signed as a deed”
c) attestation by two witnesses and evidence in the document of intention to execute a 

    deed
        21   Which of the following is NOT a type of share which can be issued by a company?
a) extraordinary share

b) preference share

c) ordinary share

        22  The current system of land registration in England is to be found in 
a) The Land Registration Act 1925
b) The Land Registration Act 2002
c) The Law of Property Act 1925
        23  A sub lease is a 

a) a transfer by the tenant of his interest under a lease.
b) a grant by the landlord of a further interest to an existing tenant.
c) a grant by the tenant of a new lease out of his interest.
       24    Which of the following statements is NOT true?
a) terms can be implied into a contract by description

b) terms can be implied into a contract by custom

c) terms can be implied into a contract by statute

       25    A retiring partner must give notice of his retirement in 

a) The Times
b) the Estates Gazette
c) the London Gazette
        26    Which of the following statements is true?
a) Contributory negligence indicates a claimant has not raised a court action within the  

    required period

b) Contributory negligence means a third party has contributed to the cause of the 

    accident

c) Contributory negligence can result in reduction of compensation awarded to a claimant  
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EXAMINER’S COMMENTS

GENERAL COMMENTS ON PERFORMANCE

Students sometimes seem unprepared for exam conditions, this showing itself in tendencies to:

· jump into the middle of a question, particularly the case studies in part B.  It may be due to panic.  Marks can be gained by starting the answer at the basic legal principles: identifying a statute (or even making it clear that there is a statute, or stating a duty e.g. that of a director, or that of a company to file returns).  As a routine in framing an answer, you could ask yourself “who?” (Companies House) “when?” (annually) “what?” (audited accounts, AGM record) “how?” etc.

It should be emphasised that this tendency has made the difference between pass and fail grades in the present paper.  This is especially true where candidates did not attempt a question at all.

· recite the facts of decided cases rather than the ratio, or indeed the aptness of the case to the problem.
· fail to consider more than perhaps one or two presenting aspects of a problem
· fail to consider alternative possibilities in the question.
· sloppy wording.  Examiners don’t expect perfect syntax in examination conditions, but candidates do need to make sense, and not to contradict themselves.  Also, Law is a subject in which certain words have technical meanings; for example, students were far too ready to describe a contract as “void” for anything from breach of warranty to frustration.
· It may be mortifying for a candidate to read over a script, but if there is time remaining, it can be used to reread questions and to review weak answers.  It is often the case that something ‘shakes loose’, or a new facet to a question is spotted.
1. Legal personality

Attempted by 1/3 candidates.  The basics of the question were satisfactorily addressed.  Only one candidate identified a form of corporation other than limited liability companies.  Membership and the roles of Sec. and Dirs. were not discussed, although there was some discussion of Tesco v. Nattrass.  Salomon was commonly cited although the basis for the decision was sometimes sketchy.  Lifting of the corporate veil was tentatively referred to by only one candidate.

2. Donoghue v. Stevenson

A popular question.  Candidates can recite case facts but need to take care in looking at the basis for the decision.  Candidates placed the case against the background of the limitation of Contract (privity), but the question does not actually ask for this.  Nor unfortunately does it ask for discussion of proximity and the three-stage approach in Murphy, or present consumer law.  More successful candidates stated the elements of negligence

It is worth noting that as a House of Lords decision there are several judgments, besides those of Lord Atkin (not Lord Denning as was suggested in one paper!)  The neighbour principle is the broadest principle set down, and it is this that gives the case its status as a milestone.

3. Easements

Almost all candidates attempted this question which involves complications with which they struggled.  The language of the answers sometimes reflected this (“an easement is a right of way”, “an easement is a piece of land”, “an easement is written into the deeds”)

The importance of Ellenborough Park was often stated (sometimes overstated as being the origin of easements).  Easements were usefully distinguished from other rights, though this, and examples of easements themselves, needed to be done concisely.  Registration, creation by statute and prescription were often mentioned, but other ways of acquisition were not.

Diagrams of dominant and servient tenements added little because they were not explained.

4. Quiet possession and non-derogation

Not popular, but dealt with straightforwardly enough.  Despite the question stating that the covenants were implied, some candidates stated that they were express.  There was a tendency not to explain the term “landlord” or “tenancy”.  Some answers offered case law on repairs.

5. Limited Liability Partnerships

Attempted by half the candidates.  Candidates tended to write as though LLPs were directly opposed to ordinary partnerships, rather than a variant.  Mention the LLP Act!  Also, point out the basics on unlimited (joint and several, personal) and limited liability.

6. Sale of Goods - description

Attempted by 75% of candidates, the question was often well-answered.  Again candidates tended to open badly (e.g. “the Sale of Goods Act is an implied term by statute”) and to improve as they remembered to cover main points - condition, remedy, options.  The question is restricted to s.13 as amended and some candidates wandered into other areas.  Case law was rare but there was often a good grasp of what “description“ covered e.g. packaging.

Refund was often referred to, but the right to damages for loss was not.

There was some confusion as to whether SGA applied to business contacts, consumer contracts or both.  (Perhaps this confusion is with the application of UCTA.)

7. Discharge of contracts.

A popular question.  Consideration was not mentioned often enough in explaining either performance or variation.  There was a tendency to speak of frustration and breach as voiding the contract.  Surprisingly some candidates did not mention breach, and discussion seldom distinguished breaches that went to the root of the contract from others.  Case law was often cited; some explanations of Poussard and Bettini were wrong.  Some papers tended to wander into discussion of the elements of a contract, capacity, and remedies.

In explaining discharge by performance, it would help answers if wording such as “everyone is happy” can be avoided.

8. Directors

Not a popular question, with a wide variation in quality of answers.  Most candidates managed a fair answer, although some were unclear as to whether a director’s duties arose under statute or merely the Memo and Arts.  The relationship between striking off the Register and dissolution by the Court was also hazy.  Again, there seemed a tendency not to read the question and bear in mind that advice was to be given.  Better candidates were able to discuss the procedure for an EGM.

10. Contract.

Popular question with scope for consideration of breach, frustration and misrep.   Most students cited Poussard (wrongly stating the decision), Bettini, and (less relevantly) Krell v. Henry.  Several candidates did not see the burning down of the hall, or illness preventing a personal service, as frustrating events.  Taylor v. Caldwell was occasionally mentioned.  Less successful candidates interpreted the facts in only one way and robbed their answer of scope.  Sometimes even able answers seemed to lack common sense - is rescission a valuable remedy in respect of a contract where the concert has already taken place?  In discussing Daisy’s partial performance, some candidates confused the remedies in respect of her right to payment with Starstruck’s right to seek damages for its own losses.

11. Negligence

Vicarious liability was immediately identified by almost all candidates in this popular question.  Few started off by setting out the basics (tort, negligence, its elements.  The law on vicarious liability was generally clearly stated, Harrison v. Michelin being cited, and applied to the driver, Jimmy.  There was no discussion of what damages could be claimed.  Only one student recognised that the company could recover from Jimmy.

The majority of candidates recognised the practical joke as being outside the course of employment (one paper gamely suggested that the stacking of tins was part of the job, but the point was not developed), and the better answers cited Aldred v. Nananco.

There was scope for considering whether the company might have failed in its duty to provide a competent staff in Jake’s case, though nothing in thev question explicitly indicated this.

Criminal liability under HSWA and RTA was of course irrelevant.  Finally, students should be clear that there is no tort of Trespass to the Person.

12. Breach of leasehold covenants

Competently answered by the few attempting it.  The right to seek forfeiture, and the general position of the court, was at least outlined.  It would be useful for students to consider the position if the landlord demands not arrears, but presently-owed rent (may act as a waiver).
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