IRRV EXAMINATIONS JUNE 2007

LEVEL 1

COMMERCIAL LAW
Scotland
Time allowed: 3 hours

	The paper is divided into three sections. Candidates are required to answer questions in all three sections as directed below. 

Section A:
Answer FIVE questions. Each question carries 25 marks. Candidates are recommended to spend about 75 minutes on this section. 

Section B:
Answer THREE questions. Each question carries 35 marks. Candidates are recommended to spend about 75 minutes on this section.

Section C:
Answer ALL FOURTEEN questions. Each question carries 5 marks. Candidates are recommended to spend about 30 minutes on this section.

Where questions are divided into sections, marks will be allocated equally between sections unless otherwise indicated.

Wherever possible, illustrate your answer by reference to decided cases and statute law.   Credit will be given for relevant references.
Maximum marks 300




Section A:


Answer FIVE questions



(25 marks each)
1. What is the difference between a void and a voidable contract? Describe the effect of error and give examples of circumstances which could render a contract void or voidable.

2. Describe the three types of shareholder meeting which can be called by a company and the different types of resolution which can be passed.

3. What is meant by ‘frustration’ of a contract? Give examples of situations when a contract would be frustrated.
4. What is meant by 
a) express terms of a lease?

b) implied terms of a lease?

Give examples of each.

5.a)  Describe the system of land registration in Scotland including the information contained within a Land Certificate. 

b)  Why is this information useful to a Council’s Revenues or Benefits Officer?

6. Give examples of three different types of delict and the main defences which can be used to argue against liability depending on the circumstances of the case.

7. Explain, with examples, the importance of agency within a partnership both in relation to each partner and the outside world.

SECTION B:


 Answer THREE questions.

(35 marks each)
8. Annie ordered fabric to make bridesmaids’ dresses for her wedding. A sample of the satin fabric was shown to her at the shop but when it arrived, the surface of the fabric was crinkled. The shop manager assured her the fabric would be fine if lightly ironed by Annie. Meanwhile Jack, Annie’s fiancé, to raise money for the wedding costs, sold his friend Ben a second–hand exercise bike but one of the pedals falls off every time it is used. 
Explain whether:  

a) Annie has a valid claim against the shop;
b) Jack has any defence to Ben’s claim.
9. Jim wants to sell his computer for £300 and places an advert in his local newspaper. Before the advert appears on Friday, Wendy, one of Jim’s work colleagues, offers Jim £250 which Jim accepts and it is arranged the computer will be collected on Sunday. On Friday night in response to the advert, Jim is offered £300 by Neil. Jim hands over the computer to Neil in exchange for £300 cash. Wendy, who was purchasing the computer for her son’s birthday and has already bought several computer games elsewhere for use with the computer, arrives by taxi on Sunday to collect the computer. 
Advise Wendy on her legal position.

10. The Daisy Flower Shop is a partnership consisting of Janet, Joyce and Jillian. They have traded from the shop for the past 5 years in their local high street. Six months ago, Joyce and her daughter Lily identified an opportunity to develop a garden design service locally and have begun operating under the name Daisy Landscaping Services. Joyce did not discuss this new business with Janet and Jillian. Following installation of a defective water feature which has caused extensive flooding and damage at a customer’s garden, a claim has been lodged against Daisy Landscaping and delivered to the Daisy Flower Shop’s address. It has also emerged that Joyce has allowed Lily to use the Daisy Flower Shop’s van at weekends for the new business.

What legal advice would you give Janet and Jillian in these circumstances?

11. Katy leases a shop from Robertson Properties Limited, from which she runs her pet shop business. The roof starts to leak and Robertson Properties tell Katy that because she has a full repairing lease she must repair it. Times are hard in the pet shop business and when Katy has not carried out the repairs within one month, Robertson write to her advising that they are irritating the lease and she must vacate the premises. Advise Katy.

       12. John has recently qualified as an optician and is keen to open his first shop. He hears that a shop in a nearby shopping centre is closing down and speaks to Tom, who has the lease of the shop. Tom tells him that he can buy his lease for £5,000 and they agree a deal at this figure. Tom says that he will tell Jones Investments Limited, who own all the shops within the shopping centre. John pays Tom the money and spends another £5,000 fitting out the shop, which Tom had operated as a bookshop. On the day he opens, Jones Investments tell John he cannot trade from the premises because they know nothing about the deal between Tom and John and in any event do not want an optician’s shop in their shopping centre. Advise John

Section C:


  Answer ALL Questions 


(5 marks each)

For each question there is a choice of 3 possible answers.  In your answer book, clearly indicate whether a, b or c is correct.  If more than one answer is provided then NO mark will be awarded for that question.   DO NOT WRITE OUT THE QUESTION.

13. The Memorandum of Association of a company regulates

a) the relationship of the company with the outside world.
b) the internal procedure of the company.

c) the rules for setting up a company.

14. Section 14 of the Sale of Goods Act 1979 relates to
a) quality of goods.
b) title to goods.

c) sale by sample.
 15. Section B of a Land Certificate sets out 

a) the description of the property.

b) securities granted over the property.

c) the name of the owner(s).
 16. Rescission is a remedy sometimes available to a party in 

a) delict.

b) contract.

c) criminal law

17. The case of Menzies v. Menzies (1893) related to 

a) company directors’ liability.

b) exclusion clauses.

c) error in contract.
18. ‘Liquidate damages’ means 

a) pre-assessed damages.

b) punitive damages.

c) reasonable damages.
19. The case of Donoghoe v. Stevenson (1932) established the

a) vicarious liability principle.

b) ultra vires principle.

c) neighbour principle.
20. Which of the following is NOT a type of company shareholder meeting?
a) Annual General Meeting.

b) Compulsory General Meeting.

c) Extraordinary General Meeting.
21. Which of the following is NOT a method of bringing a lease to an end?
a) tacit relocation.
b) renunciation.
c) operation of  break clause.
22. The Charges Section of a Land Certificate relates to

a) the price paid for the land.

b) the cost of registration.

c) any securities over the land.
23. ‘Holding out’ as a partner means

a) maintaining one’s defence in a partnership dispute.

b) acting in the best interests of the partnership.

c) representing someone to the outside world as a partner.
24. Which of the following can be done legally by someone aged under 18 years?
a) get married.

b) become an M.P.
c) buy alcoholic drink in a supermarket.
25. In contract an invitation to treat is

a) an invitation to a function marking conclusion of a contract.

b) an invitation or proposal to do business.

c) a form of offer of sale of heritable property.
26. Fraudulent misrepresentation in a contract is

a) misrepresentation by someone previously convicted of fraud.

b) negligent misrepresentation.

c) deliberate misrepresentation.
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 Section A 

	1. Introduce creditors seeking security from company 5 marks                                             

	Explain fixed charge (mortgage) over its fixed assets, such as land 5 marks 

	Explain floating charge often linked to debenture 5 marks

	Explain crystallisation and benefit of changing assets 5 marks

	Presentation of material and clarity of explanation 5 marks


This question was popular and handled well.

	2. Definition of a covenants as 3rd party interests over freehold land 5 marks  

	Refer to the rules for the passing of benefit and burden and give examples 10 marks

	Consider case law and building schemes 5 marks

	Presentation of material and clarity of explanation 5 marks


	This question was not popular and not handled well.  When a question clearly asks for 2 sets of rules to be described there is an expectation that they must be known and described.  

3. Identify fraudulent innocent and negligent misrepresentation 10 marks                                             

	Explain effect of remedies of rescission damages and under Misrep Act 1967 10 marks

	Presentation of caselaw,material and clarity of explanation 5 marks


	This question was popular and handled well.

4. Contract relates to legal rights and responsibilities resulting from the agreements

 which people have made with each other.  5 marks                                             

	Tort imposes a duty on one person not to cause harm or annoyance to others 5 marks                         

	Damages as monetary compensation for losses in both  5 marks  

	No specific performance in tort but injunction possible 5 marks  

	Presentation of material and clarity of explanation 5 marks


	This question was not popular but handled well by the minority who chose it.

5.  Define a lease 5 marks                                              

	Explain effect of 4 of Expiry, Forfeiture, Notice, Surrender, Frustration or Merger 15 marks

	Presentation of material and clarity of explanation 5 marks


This question was popular but not every candidate could manage to outline 4 methods

by which a lease can end.

	6. Introduce consumer protection under common law and statute 5 marks  

	Refer to terms implied under sections 14(2) and (3) SSGA 1994 10 marks

	Refer to the cases 5 marks 

	Presentation of material and clarity of explanation 5 marks


This question was popular but not handled in enough detail by those who chose it.

	7. Define Partnership 5 marks                                             

	Explain partnership (except for limited liability partnerships) is not required to register in any way and its affairs can be kept private and liability unlimited 5 marks  

	Dissolution occurs automatically or by service of a notice or by order of the court. 10 marks

	Presentation of material and clarity of explanation 5 marks


This question was popular and handled well.

Section B  

	8. a) Identify topic of damages for breach of contract 5 marks                                             

	Explain effect of remoteness and measure of damages 10 marks

	Presentation of material and clarity of explanation 5 marks

	b)  Explain Frustration of Contract 10 marks 

	Refer to the cases 5 marks 

	

	This question was popular but the 2 parts were not handled with equal ability.  An excellent answer to one part will only achieve the stated mark and will rarely compensate for insufficient knowledge of the linked topic.



	9. Define tort 5 marks                                         

	Identify topic of negligence and duty of care 10 marks

	Explain nervous shock syndrome 10 marks

	Refer to the cases 5 marks

	Presentation of material and clarity of explanation 5 marks


	This question was popular and handled well.  Those candidates who knew such cases as Alcock, McLoughlin, Hambrook and Bourhill were aware how the courts have treated scenarios such as that in the question over the years that the tort of negligence has developed.

10  Identify topic of co ownership of land 5 marks                                              

	Explain the four unities 10 marks

	Consider right of survivorship and severance 10 marks

	Refer to the cases 5 marks 

	Presentation of material and clarity of explanation 5 marks


	This question was not popular but handled well by the minority who chose it.

11. Identify exclusion clause in contract 5 marks

	Explain effect of Unfair Contract Terms Act 5 marks

	Explain effect of Vicarious Responsibility 5 marks 

	Explain effect of tort by Independent Contractors 5 marks

	Discuss likely remedies 5 marks

	Refer to the Cases  5 marks 

	Presentation of material and clarity of explanation 5 marks 


	This question was popular but not all the topics were recognized by the candidates.  The standard of answers were such that those who missed a topic handled the remainder with such  ability that they still achieved a pass.

12   Identify topic of easements over land  5 marks                                             

	Explain how to identify an easement  10 marks           

	Consider creation by Prescription  10 marks

	Refer to the cases 5 marks                                             

	Presentation of material and clarity of explanation 5 marks                                             


This question was popular but not handled particularly well.  Some candidates had insufficient knowledge of how easements can be created.

Section C

The rule in Foss v Harbottle (1843) protects a company’s

a) directors

b) shareholders

c) creditors

14. Specific Performance is rarely granted except in contracts 

a) of employment

b) for the sale of goods

c) for the sale of land 

15.Which of the following cases explains the legal principle of consideration 

a) Chappell & Co v Nestle 1957 

b) Hadley v Baxendale 1854

c) Beale v Taylor 1967

16.”Your stationery is delivered herewith.  Any repeat orders received by the end of the month will attract a 10% discount”.  Is this statement 

a) an offer

b) a counter offer

c) an invitation to treat

17.The removal of a director is dealt with by which type of resolution at a company meeting

a) Ordinary

b) Special

c) Extraordinary

18.The rule that consideration must not be past  was illustrated in the case of

a) Re McArdle 1951

b) The Moorcock 1889

c) McNaughten v Hicks 1991

19. In relation to the land of another the right to cut wood for fuel is 

a) an easement 

b) a licence

c) a profit

20. The law on privity of contract was amended by The Contracts (Rights of Third Parties) Act 

a)1979

b)1989

c)1999
21.The legal concept of vicarious liability obliges employers to

a) supervise their workforce properly

b) provide a safe working environment

c) take care of visitor’s safety

22 Which of the following information is not contained in the Proprietorship Register

 a) the grade of title attached to the property 

b) any rights attached to the property

c) the name of the registered proprietor

23 The case of Bucks County Council v Moran 1990 concerned the  

a) grazing of a cow on land of adjoining owner 

b) parking of a car on land of adjoining owner 

c) use of land of adjoining owner as part of own garden 
24 The term lessor: is an alternative word for

a) landlord 

b) tenant 

c) mortgage lender 

25 A partner in a business must give notice to creditors in The London Gazette

a) of his bankruptcy 

b) of his retirement 

c) of his partner’s death

26 Claims concerning land are dealt with in which division of the High Court

a) Chancery

b) Family

c) Queens Bench

General Comments

Too many candidates failed to demonstrate sufficient depth of knowledge.   Even where a topic was correctly identified, the opportunity to set out the basic legal principles was not taken and marks were lost.

Some answers showed a lack of essay planning and technique.  There is a place for bullet points in demonstrating knowledge but not as a basis for a complete answer.  Too many answers were in unclear and imprecise language and too short to gain marks for overall coverage of the topic.  Better candidates were never afraid to state the obvious and scoop the marks for it.

Most candidates were able to recognize the topic being examined.  Candidates gained marks for their practical knowledge of how legal principles are applied even if they did not know any caselaw.

Some candidates discussed aspects of the law in more depth but marks cannot be awarded when the answer contains material too wide of the question.
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