IRRV EXAMINATIONS JUNE 2007

LEVEL 1

COMMERCIAL LAW
England and Wales

Time allowed: 3 hours

	The paper is divided into three sections. Candidates are required to answer questions in all three sections as directed below. 
Section A:
Answer FIVE questions. Each question carries 25 marks. Candidates 
                       are recommended to spend about 75 minutes on this section. 

Section B:
Answer THREE questions. Each question carries 35 marks. Candidates are recommended to spend about 75 minutes on this section.

Section C:
Answer ALL FOURTEEN questions. Each question carries 5 marks. Candidates are recommended to spend about 30 minutes on this section.

Where questions are divided into sections, marks will be allocated equally between sections unless otherwise indicated.

Wherever possible, illustrate your answer by reference to decided cases and statute law.  Credit will be given for relevant references.
Maximum marks 300


Section A:

Answer FIVE questions


(25 marks each)
1. In relation to a limited company, outline the difference between a fixed and a floating charge and outline in what circumstances they are used.

2. Different principles govern the running of positive and restrictive covenants affecting freehold land.  Briefly describe the respective rules. 
3. a)
Outline the THREE types of misrepresentation that exist in the law of contract
  (10 marks) 

b) Describe how each type gives rise to different remedies.            


  (15 marks)

4.
Summarise how the law of tort differs from the law of contract in relation to how the legal liability arises, the remedies awarded and the standard of behaviour expected.              
5. Since they are created for a limited period, all leases must end sooner or later.  Outline FOUR ways in which a lease can end. 
6. Explain how a purchaser under a contract for the sale of goods is protected with regard to the quality of goods bought.               
7. Partnership is the favoured method of business organisation for many professionals; outline what formalities exist for creating and ending a partnership.                   
Section B:                      Answer THREE questions


(35 marks each)


8.a) 
Molehill School PTA paid £200 to Bouncers & Co to hire a bouncy castle for the summer fair.  The profit for school funds from that attraction last year was £900.  When the castle was delivered it had a split in one of the seams and could not be inflated.  Advise Molehill School PTA on their legal rights against Bouncers & Co. 
        

  (20 marks)

b) 
In what way, if at all, would your answer be different if due to the forecast of hurricane strength winds the government banned all outdoor public events and the fair was cancelled?








                (15 marks)

9. 
A shop display board fell on Finn, age 3, when out shopping with his mother Orla.  He was taken to hospital with serious injuries.  Half an hour later Finn’s father Mo arrived to see him being taken into surgery on a trolley.   An hour later Finn’s grandmother Ulla was told of the accident by telephone and she suffered a nervous collapse brought on by concern for Finn.  Explain the legal position and who will have a right to compensation from the negligent proprietor of the shop. 




  (35 marks) 

10. In 2000, Kitty, Lemar and Maurice bought Plumtree Cottage as joint tenants.  In 2002 Maurice died leaving all his estate to his partner Casey.  In 2004 Lemar sold his interest to Casey.  In 2007 Kitty asks Casey to buy her out or she will put the property on the market.

Advise Kitty and Casey of the legal position in relation to the ownership of Plumtree Cottage and in what proportions any sale proceeds would be divided.

  (35 marks)
11. Roly is renovating and landscaping his house and garden.  He hired an industrial sander and an excavator and driver from Sightly Sites Ltd, who asked him to sign their standard terms of business. These provided that the driver should be regarded as employed by the hirer and that Sightly Sites Ltd would not be liable for any loss arising from the machine's use. The driver negligently damaged Roly’s car whilst carrying out work at Roly’s request. Meanwhile the sander overheated and caught fire, burning Roly, setting the floor boards alight and causing damage to the house.  
Advise Sightly Sites Ltd whether they have effectively excluded liability for these events.    
(35 marks)
12.
Suzy has bought a freehold cottage (Willow Bank) from Thomas.  Soon after moving in, she discovered that Victor, the neighbour, takes a short cut through her garden each day to walk to the town.  Suzy told Victor not to do this.  Victor said that he had taken the short cut for the last eight years and that William, the previous owner of his house, had used the short cut for 14 years before that.
Advise Suzy and Victor of the legal position   




(35 marks)
Section C:


  Answer ALL Questions 


(5 marks each)

For each question there is a choice of 3 possible answers.  In your answer book, clearly indicate whether a, b or c is correct.  If more than one answer is provided then NO mark will be awarded for that question.   DO NOT WRITE OUT THE QUESTION.


13.
The rule in Foss v Harbottle (1843) protects a company’s

a) directors.
b) shareholders.
c) creditors.
14.
Specific Performance is rarely granted except in contracts 

a) of employment.
b) for the sale of goods.
c) for the sale of land.
15.
Which of the following cases explains the legal principle of consideration?
a) Chappell & Co v Nestle (1957)
b) Hadley v Baxendale (1854)
c) Beale v Taylor (1967)
16.
”Your stationery is delivered herewith.  Any repeat orders received by the end of the month will attract a 10% discount”.  Is this statement 

a) an offer?

b) a counter offer?

c) an invitation to treat?
17.
The removal of a director is dealt with by which type of resolution at a company meeting?
a) Ordinary.

b) Special.
c) Extraordinary.
18.
The rule that consideration must not be past was illustrated in the case of

a)   Re McArdle (1951.)
b) The Moorcock (1889.)
c) McNaughten v Hicks (1991).
19.
In relation to the land of another, the right to cut wood for fuel is 

a) an easement.
b) a licence.
c) a profit.

20. 
The law on privity of contract was amended by The Contracts (Rights of Third Parties) Act 

a)
1979
b)
1989
c)
1999

21.
The legal concept of vicarious liability obliges employers to

a) supervise their workforce properly. 

b) provide a safe working environment.
c) take care of visitors’ safety.
22.  
Which of the following information is NOT contained in the Proprietorship Register?
 
a)   the grade of title attached to the property. 

b)   any rights attached to the property.

c)   the name of the registered proprietor.
23. 
The case of Bucks County Council v Moran (1990) concerned the  

a)
grazing of a cow on land of adjoining owner. 
b)
parking of a car on land of adjoining owner.
c)
use of land of adjoining owner as part of own garden.
24. 
The term ‘lessor’ is an alternative word for

a)  
landlord. 
b)
tenant. 
c)
mortgage lender.
25. 
A partner in a business must give notice to creditors in The London Gazette

a)
of his bankruptcy. 
b)
of his retirement.

c)
of his partner’s death.
26. 
Claims concerning land are dealt with in which division of the High Court?
a) Chancery.
b) Family.
c) Queen’s Bench.
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Summary of Answers, including a marking scheme

 Section A 

	1. Introduce creditors seeking security from company 5 marks                                             

	Explain fixed charge (mortgage) over its fixed assets, such as land 5 marks 

	Explain floating charge often linked to debenture 5 marks

	Explain crystallisation and benefit of changing assets 5 marks

	Presentation of material and clarity of explanation 5 marks


This question was popular and handled well.
	2. Definition of a covenants as 3rd party interests over freehold land 5 marks  

	Refer to the rules for the passing of benefit and burden and give examples 10 marks

	Consider case law and building schemes 5 marks

	Presentation of material and clarity of explanation 5 marks


	This question was not popular and not handled well.  When a question clearly asks for 2 sets of rules to be described there is an expectation that they must be known and described.  

3. Identify fraudulent innocent and negligent misrepresentation 10 marks                                             

	Explain effect of remedies of rescission damages and under Misrep Act 1967 10 marks

	Presentation of caselaw,material and clarity of explanation 5 marks


	This question was popular and handled well.
4. Contract relates to legal rights and responsibilities resulting from the agreements

 which people have made with each other.  5 marks                                             

	Tort imposes a duty on one person not to cause harm or annoyance to others 5 marks                         

	Damages as monetary compensation for losses in both  5 marks  

	No specific performance in tort but injunction possible 5 marks  

	Presentation of material and clarity of explanation 5 marks


	This question was not popular but handled well by the minority who chose it.
5.  Define a lease 5 marks                                              

	Explain effect of 4 of Expiry, Forfeiture, Notice, Surrender, Frustration or Merger 15 marks

	Presentation of material and clarity of explanation 5 marks


This question was popular but not every candidate could manage to outline 4 methods

by which a lease can end.
	6. Introduce consumer protection under common law and statute 5 marks  

	Refer to terms implied under sections 14(2) and (3) SSGA 1994 10 marks

	Refer to the cases 5 marks 

	Presentation of material and clarity of explanation 5 marks


This question was popular but not handled in enough detail by those who chose it.
	7. Define Partnership 5 marks                                             

	Explain partnership (except for limited liability partnerships) is not required to register in any way and its affairs can be kept private and liability unlimited 5 marks  

	Dissolution occurs automatically or by service of a notice or by order of the court. 10 marks

	Presentation of material and clarity of explanation 5 marks


This question was popular and handled well.
Section B  

	8. a) Identify topic of damages for breach of contract 5 marks                                             

	Explain effect of remoteness and measure of damages 10 marks

	Presentation of material and clarity of explanation 5 marks

	b)  Explain Frustration of Contract 10 marks 

	Refer to the cases 5 marks 

	

	This question was popular but the 2 parts were not handled with equal ability.  An excellent answer to one part will only achieve the stated mark and will rarely compensate for insufficient knowledge of the linked topic.


	9. Define tort 5 marks                                         

	Identify topic of negligence and duty of care 10 marks

	Explain nervous shock syndrome 10 marks

	Refer to the cases 5 marks

	Presentation of material and clarity of explanation 5 marks


	This question was popular and handled well.  Those candidates who knew such cases as Alcock, McLoughlin, Hambrook and Bourhill were aware how the courts have treated scenarios such as that in the question over the years that the tort of negligence has developed.

10  Identify topic of co ownership of land 5 marks                                              

	Explain the four unities 10 marks

	Consider right of survivorship and severance 10 marks

	Refer to the cases 5 marks 

	Presentation of material and clarity of explanation 5 marks


	This question was not popular but handled well by the minority who chose it.
11. Identify exclusion clause in contract 5 marks

	Explain effect of Unfair Contract Terms Act 5 marks

	Explain effect of Vicarious Responsibility 5 marks 

	Explain effect of tort by Independent Contractors 5 marks

	Discuss likely remedies 5 marks

	Refer to the Cases  5 marks 

	Presentation of material and clarity of explanation 5 marks 


	This question was popular but not all the topics were recognized by the candidates.  The standard of answers were such that those who missed a topic handled the remainder with such  ability that they still achieved a pass.
12   Identify topic of easements over land  5 marks                                             

	Explain how to identify an easement  10 marks           

	Consider creation by Prescription  10 marks

	Refer to the cases 5 marks                                             

	Presentation of material and clarity of explanation 5 marks                                             


This question was popular but not handled particularly well.  Some candidates had insufficient knowledge of how easements can be created.
Section C

The rule in Foss v Harbottle (1843) protects a company’s

d) directors

e) shareholders

f) creditors

14. Specific Performance is rarely granted except in contracts 

d) of employment

e) for the sale of goods

f) for the sale of land 

15.Which of the following cases explains the legal principle of consideration 

d) Chappell & Co v Nestle 1957 

e) Hadley v Baxendale 1854

f) Beale v Taylor 1967

16.”Your stationery is delivered herewith.  Any repeat orders received by the end of the month will attract a 10% discount”.  Is this statement 

d) an offer

e) a counter offer

f) an invitation to treat

17.The removal of a director is dealt with by which type of resolution at a company meeting

d) Ordinary

e) Special

f) Extraordinary

18.The rule that consideration must not be past  was illustrated in the case of

a) Re McArdle 1951

b) The Moorcock 1889

c) McNaughten v Hicks 1991

19. In relation to the land of another the right to cut wood for fuel is 

d) an easement 

e) a licence

f) a profit

20. The law on privity of contract was amended by The Contracts (Rights of Third Parties) Act 

a)1979

b)1989

c)1999
21.The legal concept of vicarious liability obliges employers to

d) supervise their workforce properly

e) provide a safe working environment

f) take care of visitor’s safety

22 Which of the following information is not contained in the Proprietorship Register

 a) the grade of title attached to the property 

b) any rights attached to the property

c) the name of the registered proprietor

23 The case of Bucks County Council v Moran 1990 concerned the  

a) grazing of a cow on land of adjoining owner 

b) parking of a car on land of adjoining owner 

c) use of land of adjoining owner as part of own garden 
24 The term lessor: is an alternative word for

a) landlord 

b) tenant 

c) mortgage lender 

25 A partner in a business must give notice to creditors in The London Gazette

a) of his bankruptcy 

b) of his retirement 

c) of his partner’s death

26 Claims concerning land are dealt with in which division of the High Court

d) Chancery

e) Family

f) Queens Bench

General Comments

Too many candidates failed to demonstrate sufficient depth of knowledge.   Even where a topic was correctly identified, the opportunity to set out the basic legal principles was not taken and marks were lost.

Some answers showed a lack of essay planning and technique.  There is a place for bullet points in demonstrating knowledge but not as a basis for a complete answer.  Too many answers were in unclear and imprecise language and too short to gain marks for overall coverage of the topic.  Better candidates were never afraid to state the obvious and scoop the marks for it.

Most candidates were able to recognize the topic being examined.  Candidates gained marks for their practical knowledge of how legal principles are applied even if they did not know any caselaw.

Some candidates discussed aspects of the law in more depth but marks cannot be awarded when the answer contains material too wide of the question.







Commercial Law England and Wales, Level 1, June 2007
page 5 of 8

