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COMMERCIAL LAW

England & Wales
Wednesday 4th June 2008
1.55 pm -5.00 pm (incl. 5 mins. for reading)

Time allowed: 3 hours

	The paper is divided into three sections. Candidates are required to answer questions in all three sections as directed below.
Section A:
Answer FIVE questions. Each question carries 25 marks. Candidates are recommended to spend about 75 minutes on this section. 

Section B:
Answer THREE questions. Each question carries 35 marks. Candidates are recommended to spend about 75 minutes on this section.

Section C:
Answer ALL FOURTEEN questions. Each question carries 5 marks. Candidates are recommended to spend about 30 minutes on this section.

Where questions are divided into sections, marks will be allocated equally between sections unless otherwise indicated.

Wherever possible, illustrate your answer by reference to decided cases and statute law.  Credit will be given for relevant references.

Maximum marks 300


Section A:
 Answer FIVE questions (25 marks each)

1 Explain fully what a claimant must prove in order to succeed in a claim in Negligence.
2
Ann is starting a business, and seeks your advice on the respective advantages and disadvantages of:
· being a sole trader, and

· setting up a private company in which she owns 100% of the shares.

Advise Ann as to the legal position for both forms of business organization in respect of :

a)
the name of the business






(10 marks)

b)
the main advantages and disadvantages of either.



(15 marks)
3
a)
Explain fully the main differences between a joint tenancy and a tenancy in common, with reference to the “four unities”.






(20 marks)
b)
Give an example where a joint tenancy might commonly exist, stating briefly an advantage of this form of co-ownership.






(5 marks)
4
Kim and Karl are setting up a business in which both will be active partners.
a)
What legal requirements are necessary in order to form an ordinary partnership?











(5 marks)

b)
Outline the statutory position if no written partnership agreement exists.
(20 marks)
5
A contract may state some terms to be conditions, some to be warranties, while some may not be expressed as either.  Explain the meaning of these distinctions and their importance for parties to a contract.

6
Explain the term “exemption clause” and identify the main ways in which such clauses have been controlled in commercial contracts at common law and by statute.

7
a)
What information is held at the Land Registry?




(20 marks)

b)
To what extent may this information be considered as complete and accurate?
(5 marks)
Section B: Answer THREE questions (35 marks each)

8.
Ann and Dan are two of the directors of Real Ltd, a property company.

When Ann learned that her friend Fred intended to sell numbers 1 and 2 Church Lane to Real for £180,000, she bought the properties herself for £200,000.

Ann approached Dan, Real’s finance director, to borrow £100,000 from the company to pay for renovation of the property.  She told him that the company would not lose by it.  Dan accepted this and released the funds.

With the loan, Ann bought a new car and renovated the properties.  Six months later she sold Number 1 for £200,000.  She repaid the loan (plus £500 interest) to Real.

Dan was impressed with Number 2 and saw to it that Real bought it for £200,000.  Ann sent Dan a crate of whisky that Christmas.

Unfortunately Number 2 has now been found to be suffering from subsidence and is now virtually worthless.

Advise Ann and Dan as to

(a)
what respects they are in breach of duty to the company


(25 marks)

(b)
what action can be taken against them by the company


(10 marks)

9
Five years ago Eamonn, a mortgage broker who holds an agency from Deeds Bank plc, arranged with Harry for a mortgage on Loam Farm, which Harry owned jointly with his wife Rose.

Eamonn explained the potential risk of repossession to Harry, but told him that with the farm’s prospects “that’s not going to be a problem”.  He gave Harry the mortgage deed and told him to take it home for Rose to sign; this Harry did.

Harry and Rose are now unable to meet their repayments, which have risen substantially.  

What advice should be given to Deeds Bank, Harry and Rose as to the position under the mortgage contract.  (You are not asked to consider the provisions of the Financial Services Act.)
10 In 1990 Grey, freeholder of Blueacre and Redacre, sold Redacre to Rufus.  Rufus agreed:

a) to share the upkeep of the shared driveway between the two properties;
b) to use Redacre as one dwelling house only; and 
c) not to allow the boundary fence to fall into disrepair.
In 2002 Grey sold Blueacre to Peacock; in 2003 Rufus sold Redacre to Ruby.

Advise Peacock and Ruby as to the enforceability of each of Rufus’s covenants.

(Assume that the transfers of the land have been properly executed.)

11
In one of the aisles in Bigco’s DIY store, timber has been improperly stacked by Bigco’s employee, Ed. Fred, the manager, has seen the danger and has ordered the aisle to be closed and a warning sign put in place. However, George, a customer, ignoring the sign, goes into the aisle. Timber falls onto George, seriously injuring him. His wife Gina rushes to help him and is traumatized by the sight of his injuries. She is now unable to work and very depressed.
Advise Bigco as to its legal position.
12
Five years ago, Len granted a ten-year tenancy of a luxury flat to Ted.

The agreement contained a covenant against assignment without Len’s consent and an agreement to use the property only as a dwelling house.

Len has found that Ted has sold his tenancy to Anna and that Anna is running a business from the premises.

Advise Len as to his remedy against either Ted or Anna.

Section C: Answer all questions. Each question is worth 5 marks
For each question there is a choice of three possible answers. Clearly state either a, b or c.  If more than one answer is given then no mark will be awarded for that question.
13
A lease can be distinguished from a licence to occupy premises because:
a) only a lease gives exclusive possession
b) only a lease will be for a definite period of time
c) only a lease can be assigned
14
A Title Information Document will be held by:
a) the mortgagee of the property
b) the mortgagor of the property

c) the beneficiary of any restrictive covenant
15
A landlord may seek the following for non-payment of rent:

a) injunction

b) forfeiture

c) specific performance

16
A lease cannot come to an end by:

a) assignment

b) frustration

c) merger

17
A bar customer has the legal right to return a cloudy pint of beer, because:

a) the customer is rejecting an offer by the bar staff

b) no contract exists until payment is made

c) there is a breach of an implied condition
18
Two dealers contract for the sale and purchase of a painting which unknown to them has already been destroyed by fire.  This is a case of:

a) common mistake

b) unilateral mistake

c) frustration

19
Most advertisements are not offers in the legal sense because:

a) they are invitations to treat

b) they are not made to any specific person(s)

c) there is no way of communicating one’s acceptance of them

20
Which ONE of the following contracts might be enforced against Mike, a 17-year-old student?

a) purchase of textbooks

b) a contract for a loan of £500
c) purchase of a Rolex watch
21
Legislation governing the sale of goods provides as follows:

a) it is an implied condition that the seller has the right to sell the goods

b) it is an implied warranty that the seller has the right to sell the goods

c) it is for the buyer to ascertain whether the seller has the right to sell the goods 

22
When it is formed, a company must register certain particulars with:
a) The company’s Registered Office
b) The Registrar of Companies

c) The Corporate Taxes Office
23
If shareholders are dissatisfied with a director, their best course is to:
a) vote for the director’s removal, at a General Meeting
b) vote for the director’s removal, at a Directors’ Meeting
c) take away the director’s shares
24
Which ONE of the following is true of an English private company?
a) it must have “limited” or “ltd” in its name
b) it must have an issued share capital of £50,000 
c) it must have at least two members
25
In a company’s distribution of profits, the last class to be paid out is usually:
a) debenture stock holders
b) ordinary shareholders

c) preference shareholders
26
Which is true of a limited liability partnership formed under the Limited Liability Partnership  Act 2000?
a) it needs no formalities for its creation
b) it must be registered at Companies House

c) at least one partner must be a full partner
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Please would candidates note that it is not necessary for them to write out the question in full at the start of each question; its number is all that is needed.

Candidates are advised to follow the format of questions - e.g. a) and b)

1. NEGLIGENCE

(44 answers).  Most candidates were able to achieve Pass or near-pass marks for this question, with elements of duty of care and breach identified.  Causation as an element to be proved was often overlooked.  Better answers went on to cover remoteness, and some dealt with the types of loss that will be compensated in money terms.

Donoghue was almost always covered to some extent, with weaker answers confining themselves to rehearsal of the facts, with better answers explaining the ratio.  Candidates often spoke of the case as establishing the law on negligence, when “a landmark case” would have been safer.  The more recent idea of proximity was not often discussed, nor Murphy v. Brentwood DC and its three-point test.

2. BUSINESS NAME, SOLE TRADERSHIP AND INCORPORATION

A general point, but particularly relevant in questions on forms of business incorporation: candidates often write “the company” when talking about any form of business organisation.  “The business” would be better.  It may be a result of writing under pressure, but examiners mark on what they see, and if candidates can get the terminology right, it must improve their answers in terms of showing clear understanding.

A popular question (33 answers), intended to be straightforward.  a) involved consideration of business name registration, and submission of proposed names to the Registrar of Companies; and the rules as to avoidance of passing off and of suitable names (note: it is possible for a company name to have the word “king” in its title; it is the suggestion of a Royal connection that is prohibited).

In considering the requirements for incorporating a limited liability company, a surprisingly high number papers referred merely to “red tape” or “various documents”.  Better answers were able to identify both the documents required on incorporation and those (e.g. annual returns ) required to be filed subsequently.

3.  JOINT TENANCIES AND TENANCIES IN COMMON

A popular question (33 answers).  One or two candidates did not recognise these as forms of co-ownership; one or two more confused the names of the two forms.

Most candidates could identify the four unities of possession, interest, title and time, but were less successful when it came to explaining these e.g. that possession means having the same right to possession of the property, not actual taking of possession.

It assisted answers if candidates had a clear understanding of the different positions in law and in Equity.  References to “the title deeds” were not helpful unless it was made clear that only a JT can exist in law, and the equitable position was clarified. 

A good few candidates were able to cite case law (notably Bull v. Bull): but as in other questions, the candidate needs to consider how far the case law adds to the answer.  Here, the question asked for comparison of the two types of co-ownership, and can be answered effectively without citation; the case law settles points that have arisen in particular circumstances, to decide whether a JT or a TinC exists in a particular situation.

In (b) most candidates identified co-ownership by a married couple as a likely case of joint tenancy.  The fact that the right of survivorship means that the property passes to the survivor was often stated, but rarely was the advantage of this stated clearly - that the property is not valued in the deceased’s estate, thus the estate’s liability to inheritance tax is lessened.  Some candidates referred to intestacy, and one to the doctrine of commorientes, which may perhaps indicate exam panic.

4. PARTNERSHIP

The quality of the 21 answers here was very variable.  An underlying reason for the poor answers may be that this topic is perceived as dull, and is not studied to the same extent as (say) negligence or contract.   Dull it may be, but it’s straightforward, and arguably it’s largely common sense (see b) below).  Some candidates were still muddled as to the nature of partnerships, and dragged in shares, memoranda, and the Companies Acts.

a) involved the candidate saying that there were no statutory requirements for a partnership to be formed; better answers stated the requirement to carry on a business in common with a view to profit.  The question did not require information on LLPs.

b) involved the position under s.24 PA 1890 (note: always identify the statute if there is one)  This follows commonsense lines - a default position if there is no clear evidence to the contrary.  All the student really has to do is ask “what happens with regard to…?” and then work through the list: the right to manage, liability for acts, property, profit and loss sharing, ending the partnership, etc.  The better (or more determined) answers did this, and made the point that liability is joint and several.

5. CONDITIONS, WARRANTIES AND INNOMINATE/INTERMEDIATE TERMS

A popular question (36 answers).  The question deals only with express terms, and several candidates drifted into discussion of implied terms, or the rules relating to exemption clauses.

Weak answers often suffered from confusion in their language, which may show merely exam panic or perhaps muddled thinking; such an answer ran along the lines that “a condition is a major term, if they are not complied [with], then the contract is in breach… warranties are guarantees, they are written in case of a problem; breach of warranty does not leave contract breach.” 

It’s suggested that this sort of confusion stems from the difficulty a student often has with terminology.  The language of the high street is not the language of the courts, as in for example “terms and conditions”.

A few candidates are under the impression that breach of contract makes the contract void, or voidable if the breach is less severe.

Better answers stated that the distinction between conditions and warranties lies in the remedy available for breach of contract caused by breach in either case, and considered these remedies - this being the importance of the distinction referred to in the question.

The fact that warranties are defined in s.11 SGA was largely overlooked.

Case law was used much to the purpose, Poussard and Bettini being commonly offered (again, there is too much recitation of the facts as opposed to stating the ratio). Hong Kong Fir was most commonly cited in the context of innominate terms.

6. EXEMPTION CLAUSES

(22 answers.) Too many candidates rushed straight into discussing case law without setting out a workable definition of exemption clauses.  Most stated correctly that such clauses seek to exclude liability; relatively few stated that limitation of liability also counted.  No-one referred to the definition given in UCTA.

The rules on incorporation were generally understood, and most candidates could summarise the ticket cases and Olley.  (One better answer introduced the discussion by quickly stating the parole evidence rule with reference to L’Estrange, though this was not required).  Other aspects - contra proferentem, onerous terms and course of previous dealings - were dealt with in the better answers.

Discussion of UCTA and UTICA generally showed clear understanding, and the reasonableness test criteria often given.  Restrictions on excluding liability for injury/death caused by negligence, and for breach of certain terms implied in SSGA, were often outlined.  Candidates here often mistook the scope of the provisions (application to consumer/commercial contracts; whether clauses became ineffective, or were merely subject to test of reasonableness).

7. DETAILS OF REGISTERED LAND

(38 answers.)  Credit was given for explanation of triggering events that lead to registration.  However, the question did not ask for the history of land registration from 1925, nor the system of title deeds and proof of title before that.

Most candidates were able to list the matters that would be contained in a typical registration entry.  Better answers identified the three parts to the Register.  There was some confusion as to which part of the Register would recite easements and covenants benefiting or burdening the property.

Some candidates were able to identify and briefly explain the categories of title (Absolute, qualified etc.).

Credit was given for information on previous transfers etc that is available from the Registry on request.

In b) it was not helpful to describe electronic conveyancing, nor to do more than mention rectification.  Better answers discussed overriding and minor interests with some examples.

8. COMPANY LAW - DIRECTORS’ DUTIES

A less popular question (13 answers) that on the whole was not well answered.  Candidates - whether because of exam. pressure or not - were not explicit in stating that the duties of Ann and Dan were owed to the Company as directors; this often went unsaid.  The fiduciary nature of the duty, and/or the status of the director as a quasi-trustee, were also seldom made explicit.

The facts given in the question were intended to give candidates scope to identify different aspects of directors’ duties.  These include:

· general duty of good faith (both) and to promote company success

· duty to act within powers and for the purpose for which they are conferred

· duty to declare a conflict of interest

· duty of reasonable skill and care (Dan)

· duty not to accept benefits from 3rd parties

· requirement for shareholder consent for loans in excess of £50K

· ditto for transactions with connected persons

Candidates tended not to state these duties clearly, as opposed to pointing to the transactions and stating that they were wrong in general terms.

In b) most candidates stated that the directors could be removed for breaches of duty (better answers giving the requirements for the GM), or that the company could take action to recover losses; better answers identified both courses of action.  Credit was also given for considering compulsory disqualification under CDDA: but action against the surveyor received no credit as it fell outside the scope of the question.

9. MORTGAGE CONTRACT.  VITIATING FACTORS

This question (29 answers) involved mortgagee’s remedies, but also the topics of misrepresentation (the agent’s words to the Harry) and undue influence (Harry obtaining Rose’s signature).  It was unfortunate that a number of candidates failed to see the application of one or other (and sometimes both) of these topics.

The discussion of the elements of misrep. (reliance, induction) was often cursory.

Those who discussed undue influence usually cited Barclays Bank v. O’Brien and some the earlier Lloyd’s Bank v. Bundy; those dealing with misrepresentation cited the Misrep. Act.  

10.  COVENANTS

This question (31 answers) concerned the “running” of different forms of covenant made between (in this case) freeholders.  Because of the subject matter of the agreements, there was little scope for discussion of easements which concern the existence of rights capable of being granted as such.

Most candidates  distinguished positive and restrictive covenants, and mentioned benefit and burden.  Explanation of the rules relating to each of these was thin.  Better answers were able to deal with the differences between the common law position and that in Equity; though the success in stating the conditions in Tulk v. Moxhay, and in applying the rule, was very varied.  Some candidates stated categorically that the burden of a restrictive covenant cannot run with the land.

11. NEGLIGENCE

Popular (38 answers).  Marks for this question averaged out to Pass level.  Most answers dealt with the common law duty of care and reasonable care (no-one mentioned the Occupier’s liability Act).  Causation was usually examined, with contributory negligence and its effects on damages awarded then explained (not, interestingly, consent, and only rarely inevitable accident).

Most scripts showed a difficulty that candidates often have with a “case study” question: they start worrying the facts of the case (e.g. the effectiveness of the warning sign), whereas they could write a shorter and more effective answer if they began by stating the relevant law, and continued by linking the legal ideas to the questions of fact with such formulas as, “the fact that …. may be viwed as/argued to amount to …”

Vicarious liability seems generally understood (though it can be applied to both the manager and Ed the operative), and cases (usually Harrison v. Michelin) were used (again, the fatal tendency to cite facts at the expense of ratio or a general statement of what the case established).

“Nervous shock” to Gina as a secondary victim was discussed, with better answers indicating that the success of her claim would be linked to George’s.

12. LANDLORD AND TENANT

Not so popular (24 scripts), this question was often thinly answered, the average mark awarded being below Pass level.  Privity of contract was usually mentioned, but the idea of privity of estate received no discussion; nor was it clear that the “illegal” assignment by the original tenant will be effective to transfer the legal estate in the flat.  Remedies were not explained in detail.
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