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	The paper is divided into three sections. Candidates are required to answer questions in all three sections as directed below.
Section A:
Answer FIVE questions. Each question carries 25 marks. Candidates are recommended to spend about 75 minutes on this section. 

Section B:
Answer THREE questions. Each question carries 35 marks. Candidates are recommended to spend about 75 minutes on this section.

Section C:
Answer ALL FOURTEEN questions. Each question carries 5 marks. Candidates are recommended to spend about 30 minutes on this section.

Where questions are divided into sections, marks will be allocated equally between sections unless otherwise indicated.

Wherever possible, illustrate your answer by reference to decided cases and statute law.  Credit will be given for relevant references.

Maximum marks 300


Section A:
 Answer FIVE questions (25 marks each)

1 Having regard to organization structure, raising capital and legal liability, describe briefly the advantages and disadvantages of:

a) forming a partnership; and

b) registering as a company.

2
Describe the purpose of a standard security and outline the main provisions that you would expect it to contain.

3
Explain how the purchaser in a contract for the sale of goods is protected with regard to the quality of the goods.  To what extent does statutory protection cover private sales as well as sales in the course of a business?
4
Financial compensation is one of the remedies available in contract and delict. Describe when such monetary damages are appropriate. What other remedies might be available to pursuers (claimants) and in which circumstances?  
5
Explain the doctrine of tacit relocation in relation to a Scottish commercial lease and the steps which must be taken by a landlord or tenant if he wishes to avoid tacit relocation applying on the termination of a lease. 
6
Outline the concept of vicarious liability in delict and describe how it can impact on the legal liability of a defender. 
7
Outline the purpose of a Land Certificate, describing the information which it contains.  
Section B: Answer THREE questions (35 marks each)

8
Bill and Ben are twin brothers who have recently gone into partnership in their skip hire business.  Bill has just discovered the following:

a) Ben has allowed his girlfriend and her three flat mates the use of a skip for a fortnight without charge to enable them (the girls) to clear out their flat.

b) The partnership has received notification of criminal proceedings following the occurrence of a road traffic accident when a lorry collided with a skip left by Ben in a dangerous position on a main road.
c) Following an order placed by Ben, the partnership has received a substantial invoice for a new office telephone system which also includes a new set of home phones and a new mobile phone for Ben.
Advise Bill on his legal position.

9
Jack and Jill were travelling home by bus from their local shopping centre.  Due to faulty brakes the bus collided into a wall.  Jack suffered a head injury and the new table lamps which Jill had bought at the shops were broken.  Jack and Jill wish to sue the bus company.  On the reverse of the tickets, in very small print, the following is printed: ‘The company is not liable for any loss or injuries to passengers.’ 


Advise Jack and Jill.

10
Angus has engaged a joiner, Tom, to supply and instal new kitchen units in his flat.  Explain the effect on the contract of the following events if they occur after the fixed price contract is agreed:

a) The flat is destroyed by a fire.

b) Angus decides to build the last two kitchen units himself, telling Tom he need not return.

c) The cost of the kitchen units which Tom is obtaining from the manufacturer increases by 15%.  This increase had not been foreseen by Tom who wishes to pass on the increase to Angus.
11
Big Business plc had a garden area designed around their new office premises.  The landscape gardening company which had designed the garden offered to carry out ongoing maintenance of the area at a reduced rate.  William, Big Business plc’s Finance Director, has just discovered that Harry, one of the other directors, has engaged the more expensive maintenance services of Country Care Ltd.  Harry’s wife Hyacinth is a director of Country Care Ltd and Harry is a shareholder in the company. 


Advise William of any rules of company law which might apply in this situation.

12
John Brown owns several units on an industrial estate which have been let to different parties.  The following situations have arisen:

a) The limited company occupying one of the units has had a Receiver appointed.
b) Unit 2 was let to a married couple, Mr. and Mrs. Smith, who have since divorced.  The husband’s whereabouts are unknown.  The couple had jointly and severally guaranteed payment of rent.
c) Unit 3 was recently let to Dan Gordon who now wishes to be released from his obligations, claiming that he was under the influence of drink when he signed the lease. 


Advise John on his legal position.
Section C: Answer all questions. Each question is worth 5 marks

13
Which of the following is NOT one of the essential elements of a contract?
a) consensus

b) both parties must be over 18 years

c) capacity to contract

14
Section C of a Land Certificate sets out:
a) any exclusions from the Keeper’s indemnity
b) all securities granted

c) all of the burdens applying to a property

15
A voidable contract:

a) is a legal nullity and ineffective from the beginning
b) can be cancelled within 14 days of being entered into
c)
has a defect which allows one party to apply to the courts to rescind the contract
16
Which of the following have restrictions on their legal liability?
a) doctors

b) diplomats

c) dentists
17 Land registration legislation was introduced in Scotland in:

a) 1979
b) 1997
c) 1907
18
The case of Brand’s Trustees v Brand’s Trustees (1876) related to:  
a) the definition of fixtures in property law
b) the rights of executors
c) the definition of fraudulent misrepresentation
19
The four sections of the Land Register are the Property Section, Charges Section, Burdens Section and:

a) the Possession Section

b) the Protected Section
c) the Proprietorship Section

20
An assignee of a lease is:
a) a tenant occupying without consent

b) the person to whom a lease is transferred

c) the tenant who is transferring his interest under a lease

21
Which of the following statements is true?

Gray v Edinburgh University (1962) related to 

a) duration of a lease

b) servitudes

c) manufacturer’s liability

22
A bar customer may legally reject a cloudy pint of beer because 

a) the customer is rejecting an offer by the bar staff

b) no contract exists until payment is made

c) there is breach of an implied condition

23
In company’s distribution of profits, the last class to be paid out is usually: 

a) debenture stock holders

b) ordinary shareholders

c) preference shareholders

24
Which of the following is NOT a defence in an action for negligence in the law of delict?

a) consent

b) rescission

c) volenti

25
Which of the following remedies can a landlord seek for non-payment of rent?

a) frustration

b) irritancy

c) damages

26
Section 12 of the Sale of Goods Act 1979 deals with:

a) description of goods

b) fitness for purpose of goods

c) title to goods
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As there was only one candidate for this paper, it is not appropriate to provide comments on his/her answers. The following therefore is general guidance on the approach which should be taken in responding to questions.

Section A

1. The advantages and disadvantages of both partnerships and companies should be described with specific regard to the points referred to in the question i.e. organisation structure, capital and legal liability. Issues which should be covered for each type of organisation would include privacy, control, formalities of creation and dissolution, liability, raising of funds, number of partners or members etc. Better answers will also refer to the specific legislation i.e. the Partnership Act 1890 and the Companies Acts.

2. The answer should simply provide information on the main provisions of a security – the debtor, the creditor, the amount or obligation secured, the property secured and the conditions of the loan, tied into the Standard Conditions.

3.  This question requires candidates to identify the Sale of Goods Act as the relevant legislation and that the quality of the goods supplied is one of the matters covered. Credit is given where the relevant statutory reference is made (section 14). The second part of the question requires candidates to identify that the Act gives implied terms on fitness/quality of goods in sales in the course of a business – it does not cover private sales.

4. Discuss monetary compensation – to put the innocent party in the position he would have been in had the contract been performed – not to punish person breaking contract. Give examples. Discuss other legal remedies e.g. retention, lien, rescission, specific implement, liquidate damages etc.

5. Here candidates should clearly explain what the principle of tacit relocation means – that, notwithstanding that the lease has a termination date, it will not terminate on that date unless either the landlord or tenant gives at least 40 days prior written notice, but instead will continue for a further year on the same 

      terms and conditions.

6. Begin by explaining what is meant by “vicarious liability” and give examples of the situations when it can arise – employers can become liable for delicts/negligence of their employees acting in the course of their employment. Citation of relevant case law would assist here. The distinction between contractual and sub-contracted services is also relevant.

7. Start by explaining the purpose of a Land Certificate – registering ownership of land and giving a state-guaranteed system of title. Answers should then cover the different sections in the Certificate i.e. property, proprietorship, charges and burdens plus the title plan, outlining the information contained in each.

Section B

8. Identify issue as relating to partnership/agency and in particular what is within scope of a partner`s authority in binding the partnership and then give view on specific examples. Refer to Partnership Act 1890 section 5 and that acts of partner are binding if act/business is being carried on in the usual way, business is of the kind carried on by the firm etc.

9. Identify issue as relating to exclusion clauses and “ticket cases” and the Unfair Contract Terms Act 1977. Distinction should be made between bus company`s attempts to exclude liability for different types of loss and injury. Discuss both the effectiveness or otherwise of the clause on the reverse of the tickets and, more importantly, that UCTA does not allow exclusion of liability for personal injury/death.

10. Identify the issues as relating to contract and effect of events occurring subsequent to agreement. Part (a) of the question relates to frustration of contract – unforeseen event therefore future performance by either party excused. Relevant case law reference e.g. Krell v Henry would attract more marks. Part (b) – Angus`s decision to build last 2 units himself amounts to formal waiver. Tom is still entitled to full payment although work is not required on last units. Part (c) –discuss fixed price contract – risk has been taken by Tom that he can fulfil at that price. Relevant cases e.g. Davis Contractors v Fareham UDC and Eugenia cases.

11.  Discuss directors` duties both under statute and Memo & Articles. Issue here is conflict of interest.         

12. Commercial lease question. Part (a) concerns tenant receivership and raises question of whether receivership would allow John to terminate the lease and what obligations the receiver would have to fulfil to continue with the lease. Part (b) requires an explanation of the concept of joint & several liability and Mrs Smith`s liability notwithstanding her husband`s disappearance. Part (c) covers the possibility of a party being able to be released from his obligations due to lack of capacity at the time of signing. 

General Notes

Candidates should not repeat the question at the start of each answer – this is unnecessary and wastes valuable time.

Questions should be read carefully before writing answers. Answer the question being asked – do not stray into irrelevant material – if the answer is mainly irrelevant then marks awarded will be low.

If referring to case law, outline the facts of the case but remember to confirm any legal principles involved. Credit is given for relevant references but this involves more than simply the case name. If, however, a case name cannot be remembered, candidates should state “in a decided case…” and outline the facts and the decision.

In general, successful candidates will logically identify the issues and outline, or in problem questions apply relevant law/legal principles.
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