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	The paper is divided into three sections.  
Section A:
Answer FIVE questions. Each question carries 25 marks. Candidates are recommended to spend about 75 minutes on this section.
Section B:
Answer THREE questions. Each question carries 35 marks. Candidates are recommended to spend about 75 minutes on this section.
Section C:
Answer ALL FOURTEEN questions. Each question carries 5 marks. Candidates are recommended to spend about 30 minutes on this section.
Where questions are divided into sections, marks will be allocated equally between sections unless otherwise indicated.

Wherever possible, illustrate your answer by reference to decided cases and statute law.  Credit will be given for relevant references.

Maximum marks 300



SECTION A:  Answer FIVE of the following questions                                         25 marks each
1. Ben is about to start a business.  What legal advice should be given to him on the advantages and disadvantages of operating his business through a private limited company rather than as a sole trader?
2. a. How does the law define an ordinary partnership?




(5 marks)

b. Outline the legal position if no written partnership agreement exists
         

(20 marks)

3. a. Explain the term “misrepresentation” as used in its legal sense in the Law of Contract.  (12 marks)

b. Explain how the remedy for misrepresentation will be different, depending on the state of mind of the person when making the misrepresentation.   




      (13 marks)
4. Explain the concept of the duty of care in the Tort of Negligence.

5.  Explain the similarities and the differences between joint tenancy and tenancy in common, with reference to the “four unities”, stating briefly the advantage of one over the other

6. Explain the rule in Pinnel’s Case (1602) regarding payment of a debt, and how English law has followed, and modified, the rule in the law of contract. 
7. Explain the main differences between a leasehold and a licence to occupy premises.
SECTION B : Answer THREE of the following questions                                       35 marks each
8. Leeway Leisure Ltd (“Leeway”) owns a waterfront leisure complex.  Its five directors each hold 20% of the shares.

In 2007 Leeway were negotiating with Freddie, a restaurateur, to sell him No. 6 Wharfside (adjacent to the Leeway complex) for conversion into a restaurant.  However, the sale fell through as Freddie would not pay the £500,000 asking price.

In 2008 Leeway had to raise capital.  Dee, a director, arranged to purchase No. 6 Wharfside from Leeway for £250,000.  Eve, another director and Leeway’s property manager, approved the sale.

The other directors have now learned that Dee then sold the property to Freddie for £350,000 and a share in Freddie’s restaurant business, and that Eve eats at the restaurant for free.

Advise Dee and Eve as to:

a. Whether they are in breach of specific duties to the company


(25 marks)
and

b. what action can be taken against them, and by whom.



(10 marks)
9. Lord Foy commissioned a wedding dress from the celebrated fashion designer Mitzi, for the wedding of his daughter Selina, a high-profile event anticipated as “the society wedding of the year”.  Selina was involved in the style and materials, the bill (including an advance of £2000) was to be paid by Foy.

The creation of the dress was delayed by various difficulties at Maison Mitzi, and the final fitting took place on the eve of the wedding.  It was then apparent that the dress was a disaster – ill-fitting, different from the agreed design, and far short of expectation in terms of appearance.

Selina had to be married in a “far inferior” dress.  She and her father were “heartbroken”, but Foy is refusing to take legal action against Mitzi.

a. Explain Selina’s legal rights against Mitzi.




(25 marks)

b. How would the legal position differ if Mitzi had died before the dress could be completed, and its creation had to be abandoned?





(10 marks)
10. At midnight in the Audley Manor Hotel, night porter Paul was alone in the kitchen cooking for some late arrivals.  An overheated pan of oil caught fire, and the smoke set off the fire alarm.  The following incidents occurred::

a. Mr Bold, one of the latecomers, seeing the smoke, entered the kitchen and attempted to take the pan outside.  He spilt hot fat over himself.

b. Miss Crane followed the evacuation route but found the fire exit nearest her room locked and was unable to escape.  When the “all clear” was given, the manager found her crouched on the floor by the exit, weeping.  Following the incident she suffered  a variety of shock symptoms and has been unable to pursue her work as a freelance photographer.

Explain the liability of Audley Manor Hotel in Tort in respect of the incidents.

11. Kingquay District Council owns the freehold of an area of woodland.  The Council are concerned that local inhabitants may occupy the land as squatters and so be able to gain legal title to the land.

The Council are aware that people walk over the land, and that some local people allow their animals to graze there.

Explain the circumstances in which persons other than the owner may obtain title to the land, and how the Council can protect its interest.
12. Len has leased the ground floor residential flat at 15 Dowdy Street to Terry for 5 years.  Shortly after moving in Terry discovered an infestation of bugs.  He has also had problems with the sewer under the back garden, and has been told by the Council that the drains are defective.  

In addition rubbish from the upstairs flat (also owned by Len), which is at present vacant, fills the small shared front yard.  Rainwater from the defective roof of the upstairs flat is penetrating the wall of Terry’s bedroom.

Terry wants Len to remedy the situation; he also feels that Len should repair two doors inside his flat which were damaged during a party.  Len has so far refused to do anything, and pointed to a clause in the lease which says that the tenant “shall be liable for all maintenance and repair internal and external”.

Explain the legal position in respect of liability for the repairs.

SECTION C:   Answer ALL Questions.  Each question carries 5 marks.

For each question there is a choice of 3 possible answers.

Clearly indicate the correct answer to each question - either a, b or c - in your answer book.  Do not copy out the questions or answers.

If more than one answer to a question is given, no mark will be awarded for that question.
13.
 It is not necessary for a contract to exist for the following remedy to be sought:

a) Quantum meruit

b) Rescission
c) Specific performance.

14. The case of Salomon V. Salomon & Co. Ltd [1897] established which of the following?
a) That directors might be liable for the debts of the company 
b) That the company and its members are separate legal persons
c) That the shareholders cannot contract with the company.

15. A public body that acts in a way that is beyond its legal powers is said to act:
a) ultra vires

b) uberrimae fidei

c) bona fide.

16. A partnership formed under the Limited liability Partnerships Act 2000 must:

a) have at least one partner with unlimited liability

b) be registered at Companies House

c) have “limited” at the end of its name.

17. The plea of non est factum may be made where a person signing a contract:

a) does not comply with the formalities required by the law
b) does so with an illegal or immoral purpose
c) believes he is signing a contract of a completely different nature.

18. Unlawfully dumping rubbish on a neighbour’s land will most probably give rise to a claim for: 
a) trespass

b) private nuisance

c) public nuisance.

19. Which of the following is a “consumer contract” within the meaning of the Unfair Contract Terms Act 1977? 
a) A builder buys a van from a motor trader

b) A builder buys cement for use in a client’s building foundations

c) A motor trader buys a van from a builder in part exchange.

20. In contract law, the “postal rule” may apply to: 
a) Any communication during negotiations

b) A letter of acceptance of an offer
c) A letter of acceptance, or revocation, of an offer.

21. Assured shorthold tenancies were introduced by the: 
a) Landlord and Tenant Act 1954

b) Rent Act 1977

c) Housing Act 1988.

22. The case of Re Ellenborough Park (1956) concerned: 
a) The existence of an easement 

b) The burden of a restrictive covenant

c) Redemption of a mortgage.
23. Which of the following is NOT a defence in tort?
a) Statutory authority 

b) Public policy

c) Necessity
24. The rights of third parties against a registered title can be protected by entry on the register of:
a) a notice

b) a warning

c) an inhibition
25. An exemption clause is:

a) a contractual clause that seeks to exclude legal liability

b) a clause in a lease absolving a landlord from obligations to repair

c) a clause in a lease restricting the tenant’s activities
26. Which of the following is NOT essential in a valid leasehold? 
a) Exclusive possession 

b) Certain duration

c) Creation by deed
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Of 11 scripts were submitted, 7 achieved Pass, 2 with Distinction.  The highest mark was 229.

GENERAL NOTE TO CANDIDATES

It is regrettable that three candidates attempted only part of the exam, making a Pass impossible.  No matter how little you think you can write for an answer, or how hard you may find it to put your ideas into words, please remember: 

· having come as far as the exam, you may as well go for it, even if you think the odds are stacked against you.

· the questions are devised so that it is possible for an answer to be planned and executed within the time allowed.  You don’t have to be writing furiously all the time; sometimes less is more, or at least enough to get an answer to Pass standard.  You can always write “keywords” on your answer paper to help you plan your answer, then cross these jottings out later.

· there are always some marks available for stating relevant basics.  Even identifying the topics in the question (in a sentence or two) will attract marks.

1. FORMS OF BUSINESS ASSOCIATION 

(8 attempted, ave. score 14, high 21, low 11)

Straightforward enough as a question, this was generally answered to Pass standard.  Better answers were able to set the requirements for incorporation in the light of the changes under CA 2006; the same for general meetings.  Most answers could identify at least the main the advantages of either form, dealing with formalities of formation, raising of capital, control, decision-making and entitlement to profits, privacy, requirement for meetings (again, see CA 2006 in this regard), winding-up, and liability for the business’s debts.

In talking of a limited liability company, credit was given for citing Salomon v. Salomon (1897) and stating its ratio (that a limited company is a legal personality separate from its members), but only limited credit was given for what in some papers became a dangerously lengthy recital of the facts.  Candidates need to weigh up how far it is productive to examine the facts of decided cases.

2. PARTNERSHIPS

(9 attempted, av. score 14, high 22, low 9) 

Part a. involved setting out the definition in s.1 PA1890.  Fuller answers illustrated “carrying on a business” and “in common” with relevant case law.

Part b. dealt with the relationship between the partners themselves.  Most candidates were able to state that the partners as agents of the partnership were able to bind their fellows by their actions, and that they were jointly and severally liable for partnership debts.  Better answers set out the duty of utmost good faith; dissolution and notice; equal entitlement to profit; partnership property.  Equal liability for loss, and the lack of entitlement to a salary, were rarely mentioned.

3. MISREPRESENTATION

(3 attempted, ave.10, high 19, low 4)

Part a. involved giving the definition – an untrue statement of fact made by a party to the contract to the other, that is relied on, induces the formation of the contract and causes loss.  There was also credit for discussion of whether the misrep. could be made by silence, half-truth, or change in circumstances.  Case law was cited here, effectively in one answer.

Part b. involved identifying the three types of misrep., and then setting out the remedies for each.  This part of the question was not well answered – candidates struggled with explaining negligent misstatement, and tended to dwell on “seriousness” of the misrep. as a factor.  Void (treated as never having existed) and voidable (valid until set aside by order of the court) were muddled.  Affirmation, damages and rescission were mentioned in only one answer.

4. TORT – COMMON LAW DUTY OF CARE

(6 attempted, ave. 10, high 16, low 6)

Most answers explained the existence of the duty of care as an element of the tort.

(It wasn’t necessary to recite the other elements (breach, causation) but this was often done, perhaps as a “safe opening”.

Donoghue v. Stevenson was correctly cited in most answers.  Students are unfortunately still better at reciting the facts of the case than its “neighbour test” stated obiter.

Bolton v. Stone was given credit in discussion of reasonable foreseeability.

Better answers discussed Eric S. Bush and Swinney as bearing on proximity; credit was also given to McLaughlin v. O’Brian in this regard.

The answers however often tended to veer off into discussion of the other elements of negligence – breach, and causation in law.  Revision needs to focus on what needs discussion where – the modern approach to the duty of care involves three things 1) reasonable foreseeability 2) proximity and 3 ) whether it is fair just and reasonable to impose the duty.  Only one answer mentioned Murphy v. Brentwood DC.

The question asked for discussion of the common law duty, not any statutory duty e.g. occupier’s statutory duty.

5. CO-OWNERSHIP OF LAND

(8 attempted, ave. 16, high 23, low 4)

Generally this was answered well, although one paper was evidently confused by the word “tenancy”.  Most candidates worked methodically, first identifying joint tenancy and tenancy in common as forms of co-ownership of (real) property.  The four unities were then identified: good explanations of these were however more scarce – the unity of possession means that all have the right to possession, unity of interest does not only relate to value, but to e.g. leasehold or freehold.

There was good knowledge of severance of joint tenancy (including impressive case law), and good explanations of relative advantages.

(No-one mentioned that only a joint tenancy can exist at law, and this may signify a general lack of understanding of legal estates and equitable interests.)

6. CONTRACT – CONSIDERATION

(3 attempted, ave. 11, high 13, low 7)

The title asked for explanation of the Rule, and although the facts and outcome of Pinel’s case were stated, there was scant regard to its relationship to the doctrine of consideration.  Foakes v. Beer was mentioned by two candidates, but showed that usual tendency of candidates to recite the facts at the expense of the ratio.

Discharge of the contract by agreed variation  (different means/time/place of payment) was mentioned, though not by name – again, there was no link made to the idea of consideration.  Composition with creditors in bankruptcy proceedings – a statutory provision – was properly set down as another modification.

Only one candidate attempted to explain promissory estoppel, and this was restricted to the facts of the High Trees case.  (Again, this could be mentioned as a situation where Equity relieves the rigor of the common law rule).

7. LEASEHOLDS AND LICENCES (9 attempted, ave. 13, high 19, low 1)

The main points to be covered were:

· a leasehold is an estate in land, a licence mere permission to occupy.

· a lease creates a contractual relationship with implied covenants by both parties

· a lessee enjoys statutory protection (statutes to be identified)

· form: a lease for more than 3 years must be executed as a deed

· termination of a lease may occur in certain circumstances, or by notice (statute again), whereas a licence may be terminated at any time.  

· a lease grants exclusive possession, a licence may or may not.

· a lease may be assigned and/or a sublease created 

The quality of the answers was high, with good reference to statute (definition of a lease under LPA 1925, Landlord and Tenant Act 1954 and Rent Acts) and occasionally case law such as Lee v. Chandler and Street v. Mountford (again, candidates need to focus on ratio rather than facts).

In an answer involving a comparison, as here, candidates need to be careful, if they choose to present their answer as two column, to make sure that the points are made clear.  Sentences are required.

8. COMPANY LAW (6 attempted, ave. 12, high 23, low 3)

It is noticeable that marks awarded are proportionately lower for the case study answers than in Section A answers.  It is tempting to wonder whether, if the question had asked expressly for identification of directors’ duties, there would have been less difficulty in framing answers.  In case study answers, one can follow the principle “state the law, then apply the law”.  Open with a statement of the basis for a director’s duty, then deal with the facts, identifying particular duties as you go.

Better answers could do this, some identifying the relevant sections of statute.  The question was devised to give scope for mention of most of the directors’ duties.  Weaker answers could see that duties were being broken, but were unable to give more than a common sense answer.  (Some answers seemed confused as to who was who.)

With regard to remedies, there was sometimes a lack of clarity – “a meeting to have them removed” does not make it clear who is meeting (the shareholders) nor what is being removed (directorship- NOT the directors’ shares - by ordinary resolution of the company in general meeting – better answers stated the notice required).

9. CONTRACT.  IMPLIED TERMS; DAMAGES; PRIVITY; FRUSTRATION

(Attempted 7, Ave. 13, high 27, low 2)

Again, better answers set out the basics before proceeding to more complex aspects; they start with a plain statement that there is a breach of contract, before continuing with more specific discussion of relevant statutory implied terms.  One answer contained no reference to breach, or to damages.

Part a. of the question also involved discussion of privity.  The contract is between Foy and Mitzi.  The common law rule of privity can then be stated, perhaps citing Tweddle v. Atkinson, before Selina’s position under the 1999 Act is set out.  The contract is evidently made for her benefit.

The remedy would seem to be damages, being the full amount of the purchase price.  Credit has been given for mention of “disappointment damages”.  Specific performance would not seem to be appropriate here.  Note: consideration is the full purchase price, not just the £2000 advance.

Part b. required discussion of frustration.  A definition of frustration was helpful here. Some (limited) credit was given for citation of case law – it was not useful however to trawl through the facts of Krell v. Henry and Herne Bay v. Hutton, and better answers saw the contract as one for a personal service.  There was scope for discussin of the 1943 Act which will apply to the extent that it is not inconsistent with any contract terms.

10.  NEGLIGENCE – DUTY OF EMPLOYER - VICARIOUS LIABILITY – 

       DAMAGES 

(attempted 7, ave. 18, high 22, low 11)

Better answers identified Negligence as the relevant tort and briefly set out its elements before proceeding.  Several answers wanted so badly to discuss vicarious liability, that they led off with it as though vicarious liability is in itself a tort.

Vicarious liability was usually understood and applied to the poor cooking of Paul; better answers saw that the actions of those who had locked the fire exit would also be in the course of employment.  Harrison v. Michelin, and sometimes Aldred v. Nananco, were correctly cited as dealing with the question of employer’s vicarious liability for unauthorised acts by an employee.  (Again, some candidates felt obliged to put in the facts of the case(s), gaining no credit and wasting answer time.  There was sometimes discussion of whether the late-night cooking was indeed part of a night porter’s duties, which was much more to the point.)

Nervous shock to Crane was usually identified as a type of injury, with better answers seeing Crane as a primary victim (in fear for her own life, rather than in the “immediate aftermath” as in McLaughlin v. O’Brian).

Defences relevant here: consent (by Bold) is relevant; on the facts Bold is unlikely to be seen as a rescuer (cf. Cutler v. United Dairies).  Contributory negligence was more often considered.

It is surprising, but in the agony of the exam moment, students do omit to mention that the defendant can be sued for damages in respect of various heads of damage – Crane’s loss of earnings being one (this is not “mere economic loss” as suggested in one otherwise very able answer!)

11. ADVERSE POSSESSION (attempted 1, score 28)

Although this topic is not popular, the question was arguable less of a case study than others, and the answer called therefore for more direct recall.  Adverse possession needed to be defined, and examples of what does and does not amount to it, to be given.  Epps v. Esso and Powell v. McFarlane were correctly recalled here.

The position being different between land not yet registered and registered land, both needed to be dealt with.  Options for the Council were correctly stated to be to enter to evict, to commence proceedings for possession, or to obtain an acknowledgment of ownership.  In the answer submitted there was a thoughtful discussion of the registration of an easement as being a possible solution.

12. LEASEHOLD – OBLIGATIONS OF LANDLORD AND TENANT

 (attempted5, ave. 16, high 26, low 6)

Most of those who chose this question had prepared it well and were able to state the implied covenants at common law (though not always stating that this applied to furnished property only.  Case law relating to bugs, drains and common parts was also recalled accurately.

It was not made clear whether the property was at a “low rent” within the meaning of LTA 1985 s. 8, but answers could be forgiven for ignoring this provision.

s.10 and ss. 11-16 LTA 1985 were usually dealt with effectively.  In discussing the tenant’s liability to repair, it was clear that the tenant was responsible, but not all answers were able to state the legal reason for this.

All students saw that the landlord’s attempt to contract out of the statutory obligations would be legally ineffective.

Part C:

The answers were:

13. a

17. c

21. c

25. a

14. b.

18. a

22. a

26. c

15. a

19. a

23. b

16. b

20. b

24. a
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