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1.55 pm - 5.10 pm (incl. 15 mins. for reading)

Time allowed: 3 hours

	The paper is divided into three sections.  
Section A:
Answer FIVE questions. Each question carries 25 marks. Candidates are recommended to spend about 75 minutes on this section. 

Section B:
Answer THREE questions. Each question carries 35 marks. Candidates are recommended to spend about 75 minutes on this section.
Section C:
Answer ALL FOURTEEN questions. Each question carries 5 marks. Candidates are recommended to spend about 30 minutes on this section.
Where questions are divided into sections, marks will be allocated equally between sections unless otherwise indicated.

Wherever possible, illustrate your answer by reference to decided cases and statute law.  Credit will be given for relevant references.

Maximum marks 300



SECTION A:  Answer FIVE of the following questions                                         25 marks each
1. Identify, and summarise the contents of, the documents that MUST accompany an application for registration of a company whose liability is to be limited by shares.

2. English law recognises three forms of partnership for business purposes. Explain the main features of each type of partnership and summarise the relative advantages and disadvantages of each.
3. What are the rules of acceptance which must be followed if a valid contract is to come into being ?

4. a) Explain fully the general defences that may be available to a defendant in Tort.










(20 marks)

b) Explain the term “contributory negligence” and illustrate its use by an example.











(5 marks) 
5. a) Explain (in outline) the main characteristics of a legal mortgage.


                             (10 marks)


b) Explain the term “equity of redemption”, and examine the ways in which the

    law protects it while balancing the rights of the parties to a mortgage.










(15 marks)

6. Identify and summarise four ways in which a lease for a fixed term may be terminated before the expiration of the fixed term
7. a) Explain what is meant by an easement





          (5 marks)

b) What conditions must be present for an easement to exist?
                                           (10 marks)

c) Explain the means by which an easement may come into being.                                      (10 marks)

SECTION B : Answer THREE of the following questions                                       35 marks each
8. Two years ago, Airey bought a light aircraft from CropSan, making a personal agreement that he would not use it for commercial crop-spraying within the area for two years.

Airey set up a limited company, BugBlitz Ltd, to conduct a crop-spraying business.  He sold his personal business (including the aeroplane) to BugBlitz, becoming its sole director holding 99 of the 100 shares.  His wife Ann, the company secretary, held the remaining share.

BugBlitz issued the shares in respect of half the money from the sale; the other half took the form of debenture loan stock in Airey’s favour.

Last month Airey was killed when the plane crashed due to poor maintenance.  

Advise Ann on the following matters:

a) Bugblitz’s creditors are seeking payment of their debts, and are concerned that Airey’s debenture, as a secured loan, is to be paid before their debts;

b) Whether she can make a claim against BugBlitz for Airey’s death.

c) A claim by CropSan Ltd against Airey and BugBlitz for breach of contract.  CropSan has lost crop-spraying business because of the alleged breach.

(You may assume that this claim would be valid if made against Airey.)
9. Eve took her car to Mott’s Garage for its MoT vehicle test.  The car was booked in by Nat, Mott’s manager, at Reception where there was a sign which read: “customers are advised to make themselves aware of our terms and conditions”.

When she came back later, Nat said that work needed doing on the car, but that this could be done next day.  Eve agreed to leave the car at Mott’s overnight. 

Nat asked Eve to sign a Job Sheet, “just to say that you agree to the work”.  Eve noticed some small print on the form, but did not read it before signing.

That night fire destroyed the garage and Eve’s car.  It seems clear to Eve that the fire was caused entirely by Mott’s lack of care.

When Eve asked Nat about compensation for her car, Nat told her that under their terms of business, Mott’s liability for any loss was limited to £200, regardless of the reason for the loss.

Nat referred Eve to the sign she should have read, and the Job Sheet she had signed, which carried the limitation clause.  He pointed out that Eve had used the garage every year for its MoT, and so should have known the position.  For these reasons Mott refuses to accept any liability.
What legal advice would you give Eve in relation to a claim against Mott’s Garage for breach of contract?

10. Nick and Sue, lecturers at Lowdown College, organised a teambuilding event for students as part of their college course.  The students were driven in the College minibus.  Sue was an approved minibus driver; but Nick was not.

On the way back, Sue was tired and asked Nick to take over the driving while she had a sleep.  After a while (encouraged by the students) Nick decided to give Sue a fright to wake her up.  He steered to the edge of the carriageway where the uneven surface created a loud rumble.  Nick lost control of the ’bus which left the road at speed and overturned.

Sue was seriously injured.  Nick told the students to leave her where she was until emergency services arrived: but two students managed to get Sue out of the wreck.

Following the incident the two students were traumatised and failed their end-of-year exams, and Sue no longer drives.

What is the liability in tort of Lowdown College in respect of the incident?

11. Kingquay Town Council is concerned about a pair of empty houses, 11 and 13 John Street, in the town.  Enquiries show that the houses changed hands as recently as 2004.
Number 11 is occupied at least part of the time, but none of those who come and go will give any personal details or say why they are there.

Number 13 is empty, and the owner of number 15 is complaining about the state of the party wall, the drains behind the empty house, and the collapse of the fence between 13 and 15.

Describe the extent of the information that the Council can obtain from H.M. Land Registry to help them in proceedings connected with the properties.
12.  Mrs White owned the freehold of adjoining houses, Whiteacre and Blackacre.

In 1990 she sold Blackacre to Captain Black.  Black agreed:

a. to share equally the upkeep of the shared driveway to the properties and 

b. to use Blackacre as one dwelling house only.

In 2000 White sold Whiteacre to Miss Blanche.  In 2002 Black sold Blackacre to Mr Sable.

The correct Registry entries were made on the transfers of both properties.

Sable is now planning to build a separate house on Blackacre, and is refusing to pay his half of necessary drive repairs because he “only has a small car and doesn’t go out much”.  He says he knows nothing of any building restriction.

Advise Blanche as to the enforceability of each of the covenants originally made by Black; her remedies; and whether Sable can take action to prevent the covenants applying.

SECTION C:   Answer ALL Questions.  Each question carries 5 marks.

For each question there is a choice of 3 possible answers.

Clearly indicate the correct answer to each question - either a, b or c - in your answer book.  Do not copy out the questions or answers.

If more than one answer to a question is given, no mark will be awarded for that question.
13.
Claims in contract and tort are dealt with in which division of the High Court?

a) Chancery Division

b) Family Division

c) Queen’s Bench Division

14.
 Which of the following is a corporation sole?

a) A limited company
b) The Public Trustee 

c) The single director of a private company

15. A partner in a business must give notice of his/her retirement in

a) The Times and a local newspaper 

b) The Financial Times

c) The London Gazette

16. Which of these is NOT a landlord’s remedy for non-payment of rent?
a) distress
b) injunction
c) forfeiture
17.
Pete agreed to sell his car to Paul, unaware of the fact that a lorry had crashed into the car and it was now a “write-off”.  This is a case of:

a) common mistake
b) mutual mistake
c) unilateral mistake
18.
Which are the “four unities” which must be present for a joint tenancy to exist?
a) possession, interest, title, and time
b) possession, intention, title and consideration
c) possession, interest, intention and time
19.  The part of a court’s judgement that creates a legal precedent is known as:

a)
     ratio decidendi
b)
     obiter dicta
c)
     per incuriam

20.
 The case of Bell Houses Ltd v. City Wall Properties Ltd (1965) concerned:
a) promissory estoppel 

b) the objects of a limited company
c) oversail by a neighbour’s crane jib
21.
 The rules on privity of contract were amended by the

a) Unfair Terms in Consumer Contract Regulations 1999

b) Landlord and Tenant Act 1985

c) Contract (Rights of Third Parties) Act 1999

22.
 Which of the following rights over another’s land is NOT a profit a prendre?
a) to graze animals 

b) to catch fish

c) to park a car

23.
 Which of the following is NOT a tort?

a) misrepresentation

b) defamation

c) nuisance

24.
 A joint tenancy can be converted into a tenancy in common by:

a) severance 

b) affirmation
c) merger
25.
 Before a landlord can seek to repossess leasehold premises for breach of a covenant to repair by the tenant, the landlord must first serve a notice under

a) s.18 Landlord and Tenant Act 1927  

b) s. 146 Law of Property Act 1925
c) the Landlord and Tenant (Covenants) Act 1995
26.
 Section 11 of the Landlord and Tenant act 1985 implied covenants on the part of the landlord:

a) to be responsible for certain repairs to dwelling houses
b) not to derogate from the leasehold granted
c) to allow the tenant quiet enjoyment of the property
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30 scripts were submitted; there are 14 passes.  The highest mark was 216.

GENERAL NOTE TO CANDIDATES

It is helpful if, on the front of the exam answer booklet, you record the numbers of the questions you have attempted.  This provides a check that you have attempted the right number of questions.

No matter how little you think you can write for an answer, remember that there are some marks available for stating the relevant basics.

In planning the answer, the age-old advice to “read the question” applies: if a question focuses on Negligence, there will be (at best) little value in discussing Tort in general, or Contract.  Similarly if asked to “consider the liability of X”, care needs to be taken to restrict the answer accordingly – the question, and its marking scheme, have been constructed with a particular focus. 

You are advised to follow the format of questions - e.g. a) and b).  Sections may indicate marks available for each section.

Resist the temptation to recite the facts of decided cases; it is the ratio that is important.  If the facts of a case study question recall the facts of a precedent, you can always say, “in [name of case], on similar facts, it was held that [legal rule]...”

1. COMPANY (18 attempted, av. score 13, high 22, low 8)

Better answers were able not only to name the clauses in the Memorandum of association but to explain their contents, and to name other documents that will be needed on registration.  Credit was given for mention of the Articles, although these do not require to be registered.

Candidates need to view the documents required on registration as a framework which will not (usually) need alteration later. They will not include the matters that arise once the company is trading, e.g. register of shares, minutes of meetings, directors’ interests etc.  Similarly the office clause only records the domicile of the registered office, while the capital clause records the authorised capital.

2. PARTNERSHIPS (22 attempted, av. score 14, high 19, low 8) 

A general point, but relevant in this type of question: candidates often write “the company” when talking about any form of business organisation.   It may be a result of writing under pressure, but examiners mark on what they see, and if candidates can get the terminology right, it must improve their answers in terms of showing clear understanding.  “The business” is better.

The question was generally answered well, dealing with a straightforward description of ordinary partnerships under the 1890 Act, LLPs under the Act of 2000, and (sometimes overlooked due to its rarity) limited partnerships under the Limited Partnerships Act 1907.  There was a tendency to discuss Miah & Ors v. Khan – candidates need to consider when they are getting off the point , and (again) avoid reciting the facts of the case.  Credit was given for naming the statutes and for definitions.  A common mistake in explaining limited (1907) partnerships was to say that all but one partner had to have limited liability.

The question of liability was generally stated accurately – better answers compared joint and several liability in an ordinary partnership with the position under LLPA 20000.  It was not often said that partners act as agents for the partnership and that their acts are binding on the partnership.

3.  CONTRACT ACCEPTANCE (28 attempted, ave. 10, high 19, low 5)

Most candidates quickly stating the elements of a contract and although this wasn’t needed, it established a base line from which to work.  Most answers stated that acceptance had to be unqualified and made by the offeree; could be made verbally, in writing or by conduct: but not by mere silence.

There was then a tendency to jump straight  to discussion of either the postal rule or Carlill .  While both of these are highly relevant, they are both exceptions to the general rule: that acceptance must be communicated to the person making the offer.  This rule was rarely mentioned.

The postal rule was usually understood.  It was necessary to state what it was; saying “the postal rule may apply” is not enough.  Note also that the proviso for it to apply is that acceptance by post must have been envisaged.  Adams v. Lindsell and Household Fire v. Grant received credit.  Fuller answers found time to discuss modern methods involving instantaneous transmission (e.g. Entores) and one or two managed to include The Brimnes and electronic signatures.

Carlill carries its own dangers, as besides providing a rule on “unilateral contracts” it deals with intention and consideration – neither of which needed discussion here.  Again, the only reference to the facts needed here is something along the lines of “the use of the smoke ball constituted acceptance”.

Credit was given for mention of Hyde v. Wrench.
4. TORT – DEFENCES (22 attempted, ave. 9, high 19, low 0)

a. Necessity, statutory authority, consent, inevitable accident and self-defence were usually discussed, but some answers wasted valuable time because:

-  they discussed the nature of Tort or listed particular torts

- they confused defences with difficulty in proving the elements of a tort

- they misunderstood “defences” to mean “remedies”

This was true even of candidates whose other answers showed good knowledge.

The defences were usually defined fairly well, but the examples needed to be a little more carefully worded (e.g. “heart attack while driving” could still indicate negligence...).  Necessity requires a “greater evil” to be avoided; consent requires awareness of the type of risk (good use of case law here).

b. Contributory negligence.  It needs to be clear that it is the action of the claimant
themselves that has contributed either to the accident or to the level of loss/injury.  If found, contributory negligence will (not may) affect the damages awarded.

Again, the example needs careful selection – ignoring a warning sign could amount to consent.

5. MORTGAGES (7 attempted, ave. 13, high 22, low 7)

a. Was straightforward: the mortgagee lends a capital sum to the mortgagor, interest at a fixed or variable rate is payable throughout the period, at a specified date the loan must be repaid, the loan is secured on the borrower’s property, the usual form is a mortgage by legal charge, registered against owner’s title.

b. More complex, but most candidates could state correctly what the equity of redemption was.  Better answers distinguished between different ways in which the equity had been interfered with and referred to cases.

Unduly long postponement or effective removal of right to redeem – Knightsbridge Estates v. Byrne; Multi-Service Bookbinding v. Mardon;  Fairclough v Swan Brewery ; Lewis v. Frank Love; or create unfair condition Esso v. Harper’s Garage
6. LEASEHOLDS (16 attempted, ave. 9, high 22, low 1)

Better answers were able to name the circumstances (break clause in lease; operation of a condition e.g. tied accommodation; forfeiture for breach; Surrender, expree or implied form conduct; merger with reversion above; frustration by impossibility; disclaimer e.g. by lessee’s bankruptcy trustee) and illustrate or explain them with reasonable accuracy.

There was a tendency to say that a lease would “terminate by breach” or “terminate by agreement”.  A reference to a “weekly or monthly lease” was unfortunate.

7. EASEMENTS (Everyone did this.  Ave. 14, high 24, low 6)

The question was intended to be straightforward and generally a good standard of knowledge and understanding was shown.

There was a problem defining what an easement is, even in good answers.  Better papers used Re Ellenborough Park to state the elements.  Statements such as “an easement is a right of way that a person has over another’s property” need improvement.

Candidates could usually recite the conditions for an easement.  The explanations of how they are created were weaker- grants were mentioned, but not reservations; express ones, but not those that could be implied.  It’s necessary to distinguish the ways in which implied grants or reservations arise.

8. COMPANY LAW (15 attempted, ave. 17, high 26, low 8)

Corporate identity.  The facts recalled Salomon v. Salomon, which was usually referred to (although the facts were recited too fully) with good reference to the ratio in better answers.  The relevant facts in Salomon were:

· The company was properly registered

· There was no evidence of intention t defraud creditors

· No grounds existed for recscinding the sale contract

The debenture needed to be recognised as a floating charge over the company’s assets which takes priority over unsecured creditors.

There is credit in following through to the result - that the separate identity of the company would be respected.

(Note: the name BugBlitz Limited should indicate that it is not a public company.)

In b. A pleasing number of answers discussed Lee v. Lee’s Air Farming and identified airey as an employee of the company.  The small number of marks available for this section should have perhaps indicated that a lengthy discussion of vicarious liability was not demanded here.

c. was the most difficult part of the question and the analysis, even in good papers, often failed to spot the “corporate veil” issue (see Gilford Motor Co. Horne).  If the corporate veil is raised, Cropsan will be able to sue Airey’s estate for breach of contract  (discussion of privity of contract did not need to go beyond this).  Credit was given for discussion of the “restraint of trade” possibilities in the contract.   No credit was given for discussion of misrepresentation (see the wording of the question)

9. CONTRACT.  INCORPORATION: EXCLUSION CLAUSES

   (attempted 20, AVE. 10, high 20, low 2)

This was a complex question that examined the common law rules of incorporation and the reasonableness of exclusion clauses under UCTA 1977 and Regulations.

The question relates to a claim for breach of contract, so discussion of negligence was not credited.

A starting point (often overlooked in the rush to get to the more complex points of the question) was the implied term of reasonable care and skill under SGSA 1982.  The claim would be for the value of the car.

Too many answers failed to state the issues clearly.  The issue is not just whether Eve ‘sees’ or ‘reads’ the documents – you need to go on to consider whether the contents of the documents amount to “reasonable steps to bring the terms to [her] attention”.  This was rarely mentioned.

Saying what the parties should have done is not helpful.  There is no duty to be aware of contract terms, or to make a customer aware of them: the issue is what happens if there is a query as to whether the terms are binding or not.

L’Estrange v. Graucob is a starting point where the document is a contract document.  Case law such as the “ticket cases” was also useful here.  As usual the facts do not help except to indicate the scope of the case, and stating the ratio is so much better (e.g. in the ticket cases the question is often whether the ticket is a contract document at all).  It is not clear from the facts whether the notice at Reception actually contained the conditions – the Part B questions will contain “matters of fact” like this, that need discussion.

It is good to see more recent cases such as St Albans DC being but as always you must be careful to limit recital of the facts to the absolute minimum required.  Consider: do I need to give the facts at all?

UCTA and its reasonableness test under s.11, were discussed in fuller answers.  It is unlikely under the criteria for reasonableness that the garage will be able to exclude liability for its lack of care.

10.  NEGLIGENCE – DUTY OF EMPLOYER - VICARIOUS LIABILITY – 

       DAMAGES (attempted 25, ave. 15, high 24, low 0)

Better answers identified Negligence as the relevant tort and briefly set out its elements before proceeding.

Vicarious liability was usually explained effectively (N.B. vicarious liability is not a tort!) and better answers applied the doctrine to the case study and discussed whether the decision in Harrison v. Michelin Tyre applied to Nick’s unauthorised driving, and so rendered  the college liable.  

Weaker answers showed a tendency to rattle off the facts of Harrison and Aldred v. Nananco rather than to grapple with the (admittedly not very clear) principles.  (The judgement in Harrison is worth reading, as it is short and deals with other precedents.)

In Part B “case study” questions such as this, there is scope for brief discussion of whether a precedent can be directly applied, or whether it can be “distinguished on the facts”.  The examiner bears in mind that you are under pressure of time, and cannot give a considered opinion on the point: what the examiner gives credit for is a) awareness of precedents and b) recognition that sometimes a point of law is uncertain.  A student who concisely states the ratio and concludes that the point is debateable will do better than one who jumps mechanically to a conclusion based on apparently similarities of fact between a decided case and the facts in the question.

Nervous shock (to both Sue and students) was usually identified as a type of injury.  Better answers identified the students as secondary victims and cited relevant cases.

Actual negligence by the college (in failing to provide competent staff) could have been considered.

Defences could be considered: consent (by the students to mental injury) is worth a mention, with the proviso that “rescue” cases will probably negative its use.  Contributory negligence was often considered, but the same point could be made.

Because of the wording of the question it was not relevant to consider criminal liability, or Nick’s personal liability (save perhaps to say that the college could recover its losses from him).

11. REGISTERED LAND (attempted 19, ave. 13, high 23, low 3)

The Land Registry entries for the properties will provide some useful information.  It wasn’t necessary to state what use the Council could make of it.

Most answers stated that the sale in 2004 would “trigger” registration under the LRA 2002, whether of the freehold or of leases exceeding 7 years.  Freehold will be shown under a different title to leaseholds.

The Property Register will identify one/both properties by address.  The extent of each property is shown by reference to a scale plan based on  the O.S. map.  This is only for purposes of identification and thus won’t indicate exact boundary positions.  It may indicate by a “T” mark who is responsible for fences.

This section of the Register will also recite the benfit of any ease,emts or covenants.

The Proprietorship Register will show names of current proprietors, with correspondence addresses.

Grade of title (absolute etc) may (in the case of possessory title) indicate previous query as to ownership.

The Charges Register will indicate registrable interests such as burden of covenants, easements such as drainage, support, fencing, and legal mortgages.

Some minor interests (e.g. writs and orders) will not be registrable.  Nor will “overriding interests” such as the rights of someone in actual occupation.

12. COVENANTS BETWEEN FREEHOLDERS

      (attempted11, ave. 12, high 19, low 4)

This question (31 answers) concerned the “running” of different forms of covenant made between (in this case) freeholders.  The subject-matter of the covenants were rights not capable of “lying in grant” as easements, so there was little scope for discussion of easements.

Most candidates distinguished positive and restrictive covenants, and better answers distinguished benefit and burden, and stated the common law position that the burden of a positive covenant does not run.

Answers then needed to state the circumstances in which benefit and burden can pass (that the covenant is restrictive, that intention for it to pass is shown, and that the covenant be registered against title).

Remedies (damages, breach) were generally identified.  (It could be mentioned - though this was not expected - that an action for breach of contract could lie between the original parties, but for only nominal damages.)

Possible action by Sable is to apply to the Lands Tribunal for cancellation of the covenant, stating the grounds for this; or to plead express or implied release from the covenant.
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