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1.55 pm - 5.10 pm (incl. 15 mins. for reading)

Time allowed: 3 hours

	The paper is divided into three sections.  
Section A:
Answer FIVE questions. Each question carries 25 marks. Candidates are recommended to spend about 75 minutes on this section. 

Section B:
Answer THREE questions. Each question carries 35 marks. Candidates are recommended to spend about 75 minutes on this section.
Section C:
Answer ALL FOURTEEN questions. Each question carries 5 marks. Candidates are recommended to spend about 30 minutes on this section.
Where questions are divided into sections, marks will be allocated equally between sections unless otherwise indicated.

Wherever possible, illustrate your answer by reference to decided cases and statute law.  Credit will be given for relevant references.

Maximum marks 300



SECTION A:  Answer FIVE of the following questions                                         25 marks each
1. Discuss what is meant by the statement that a company has a ‘’separate legal personality’’ and contrast with the position of a sole trader and a partnership.
2. What is the effect of misrepresentation on the validity of a contract. Give examples of  three          different types of misrepresentation.

3. Describe the four sections of a Land Certificate, outlining the content and purpose of each.

4. What are the legal requirements for the three different types of shareholder meetings which a company can call? Give examples of the type of business likely to be transacted at such meetings including the requirements for different forms of resolution. 

5. Explain what is meant by assignation of a lease. What provisions are normally included in a

         lease to cover assignation?

6. What is the difference between delictual and contractual liability? Give examples of situations when a business could incur delictual liability.
7. In terms of the Partnership Act 1890, ’’every partner is an agent of the firm and of his other

         partners for the purposes of the business of the partnership….’’ Describe how this agency

         operates and how the extent of a partner’s agency is determined.

SECTION B : Answer THREE of the following questions                                       35 marks each
8. In 2001, Massive Builders plc leased a commercial unit in Dundee from Signa Developments Ltd. for 20 years at an initial rent of £15000 per annum. In 2006, following a rent review, the rent was increased to £20000 per annum. In 2005, Massive Builders plc had found they no longer needed such a large unit and had allowed Greens Engineering to occupy the unit at a rent of £21000 p.a. without informing Signa. Greens have made some alterations to the unit 

     .         Advise Signa on the remedies which may be available to them.
 9.   The West End Delicatessen contracted to purchase a regular monthly supply of imported                French patés from the Provencale Paté Co commencing in December 2007. 
         What would the legal position be if – 

(a) The Delicatessen have discovered that another company can supply the paté at a much lower price and they wish to terminate the contract with Provencale?

(b) The Government has banned, in May 2008, importation of patés due to public health concerns.
10.   Advise the purchaser in each of the following situations.
(a) Freda has bought a new microwave at her local department store. When she tries to use it that evening, she discovers that the timer is not working. On returning to the shop, Freda is told by the manager that there is nothing he can do to assist and that as the microwave is still under guarantee, she should complain to the manufacturer.

         (b) Pamela bought from her local shoe shop a pair of shoes described on the box as 100%

          leather. On checking the shoes on her return home, she discovers they are in fact of a        

          man-made material.

         (c) Mary bought a new set of telephones from a large supermarket .On installing the phones 
at home,she finds they are faulty. On returning the phones to the supermarket, she is told by the manager that there are no similar phones in stock and he offers her a credit note.
11.  Patrick and his girlfriend Rachel enjoy visiting their local sports centre on Saturday           

        afternoons . Last week, the following two incidents occurred.

(a) Patrick’s car was damaged in the centre’s car park when a Council lorry carrying out repairs reversed into the vehicle.

(b) Rachel suffered severe food poisoning after eating some of her favourite chocolate cake in the centre’s café.

Oldtown Council, who own the sports centre have responded to the couple’s claims and have repudiated liability. The Council refer to a sign displayed in the centre excluding any loss or damage for vehicles parked within the car park. In addition, the Council have argued that even if Rachel`s food poisoning was caused by the cake, since the cakes were supplied by the Devon Cake Co, the Council would not be liable.
 Advise Patrick and Rachel on their legal position.

       12.  Peter, Paul and Mary have decided to change the organisation of their successful catering       business from a partnership to a company. Describe the steps they will require to take to discontinue the partnership and the legal formalities and documentation required in setting up a new company.  
SECTION C:   Answer ALL Questions.  Each question carries 5 marks.

For each question there is a choice of 3 possible answers.

Clearly indicate the correct answer to each question - either a, b or c - in your answer book.  Do not copy out the questions or answers.

If more than one answer to a question is given, no mark will be awarded for that question.
13 The ultra vires rule was changed by which section of the Companies Act 1985?

(a) s.1

(b) s.35A

(c) s.32A

14. Which legislation introduced Standard Securities in Scotland?
(a) The Land Tenure Reform (Scotland) Act 1974
(b) The Securities and Charges (Scotland) Act 1972
(c) The Conveyancing and Feudal Reform (Scotland) Act 1970
15. Under Scots Law, which of the following is required for a valid lease?

(a) cancellation insurance

(b) rent

(c) a guarantor

16. The use of exclusion clauses is regulated by
             (a)The Unfair Contract Terms Act 1977

             (b) The Regulation of Contractual Terms Act 1997

             (c) The Unfair Terms of Contract  Act  1987

17. The issue of essential error in contracts was considered in the following case-
(a) Menzies v. Menzies (1893)
(b) Brand’s Trustees v. Brand’s Trustees (1876)
(c) Gray v. Edinburgh University (1962)
18. Liability in a claim in delict can arise for an employer from

(a) vicarious liability

(b) rescission

(c) tacit relocation

19. An affidavit is sometimes required in relation to the sale of heritable property in terms of 

(a) The Execution of Documents (Scotland) Act 2005

(b) The Matrimonial Homes (Family Protection) (Scotland) Act 1981
(c) The Disposal of Heritable Property (Scotland ) Act 1995 

20. A voidable contract remains valid and binding until

(a) the parties to the contract discover a serious defect in the contract
(b) a court sets aside the contract

(c) one party has declared the contract voidable.

21. The term ‘’pacta illicita’’ in contract law means

(a) an unlawful or illegal agreement

(b) an agreement to pre-determine damages in the event of breach of contract

(c) a form of restrictive covenant.
22. A limited company cannot issue which of the following types of shares?

(a) ordinary shares
(b) preference shares

(c) guaranteed shares.

23. A retiring partner should place notice of his retirement in

(a) The Edinburgh Register

(b) The Evening Times

(c) The Edinburgh Gazette

24. Many large professional partnerships are now governed by which of the following?
(a) The Limited Liability Partnership Act 2000

(b) The Limited Partnership Act 1890

(c) The Liability in Partnerships Act 2006.

25. Which of the following does NOT relate to the law of delict ?
(a) consensus in idem

(b) vicarious liability

(c) volenti

26. Which of the following statements regarding partnerships is true?
(a) a new partner is liable for debts incurred by the firm before he or she became a      
partner.

(b) a partnership can only be formed with a minimum of four partners.

(c) every partner is an agent of the firm and of the other partners for the purposes of the business of the partnership.
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General Comments on Overall Performance

The general standard of knowledge shown by candidates was acceptable. There was a broad spectrum of pass marks at this exam diet ranging from narrower passes to very good.

It was pleasing to note that there was less repetition of questions at the start of answers - perhaps the message of this wasting valuable exam time is starting to filter through! If candidates consider that some repetition of the facts of the question aids their memory recall, a brief draft answer plan might assist and would use less time.

Better candidates kept to the point of the question, particularly in problem-solving questions and took time, before rushing to solve problems, to identify the context and correct area of law using clear and precise language - one paper in particular demonstrated very good exam technique and that the candidate had prepared thoroughly.

Occasionally, less well-prepared candidates would substitute a “common sense” approach to problem solving - this is not enough in a law exam where any relevant legislation and case law should be referred to, although if candidates can identify the legal issues and the correct outcome, some marks will still be awarded.

If drawing comparisons between the facts set out in a question and a relevant decided case, it is not sufficient simply to repeat the facts of the case without saying why it is relevant and stating clearly the legal principle(s) involved.

Summary re. Section A Answers 

1. This question sought an understanding of “legal personality” and in particular separate legal personality of companies. In order to achieve a high score, candidates required to cover this, with additional marks being awarded for relevant case reference (Salomon v. Salomon). The second part of the answer, which was not always adequately addressed, sought information on the contrasting position of a sole trader and a partnership and issues such as joint and several liability of partners. 2 candidates answered this question, one displaying basic knowledge of the topic, the other expanding the answer much more fully, as indicated above

2. This was a straightforward question on misrepresentation, seeking identification of innocent, fraudulent and negligent misrepresentation and their effect on contracts. Silence as misrepresentation in exceptional circumstances could also have been used. Examples were sought to demonstrate full understanding of the different types of misrepresentation. 3 candidates answered this question, however, overall it was not answered well. Some answers strayed into irrelevant material. Weaker answers did not clearly identify 3 forms of misrepresentation or while identifying them successfully, showed insufficient understanding of effect i.e. whether resulting error is material and therefore whether contract is void or voidable etc. The best paper made most of the relevant points but all candidates` answers would have benefited from giving examples and citation of more case law. Only one candidate referred to the important case of Menzies v Menzies.

3. Again, this was a straightforward question offering the possibility of gaining a good number of marks. 3 candidates attempted this question. A good answer would simply have described the 4 sections of a Land Certificate as requested – Property, Proprietorship, Charges and Burdens, with context and purpose. One candidate did provide a good comprehensive answer, however, the other two displayed a much sketchier level of knowledge. There was therefore a broad range of marks for this question.

4. This question on shareholder meetings, resolutions etc was only attempted by one candidate. The answer covered the basics but did not refer to the most recent legislation (2006 Act).

5. Only one candidate attempted this question, on lease assignation. Again, the basics were covered but more marks would have been achieved by giving more specific examples of restrictive covenants and how these operate in practice. Similarly, citation of relevant case law would have assisted.

6. This question on delictual and contractual liability was attempted by 3 candidates. Most candidates displayed a good understanding of the distinction between the different types of liability with the highest marks achieved by those who showed a clear identification and understanding of vicarious liability in referring to the delictual liability of a business.

7. Again, a popular question chosen by 3 candidates but generally not as well answered. The best candidate, however, covered the ground well, identifying clearly the operation of agency and partnerships with the duties and liabilities involved. Examples were given and the practicalities explored. Further marks would have been given for reference to relevant case law.

Summary re. Section B Answers

8. No candidates answered this question.

9. 2 candidates answered this question. Both showed good understanding of the contractual position and that if the deli found a cheaper supplier during the period of the contract, the contract could not simply be terminated without giving rise to breach of contract and resulting damages. It was understood that any duration period stated in the contract would be important. Both also successfully identified frustration of the contract in the second part of the question, the better paper referring to the circumstances of a decided case.

10. This was a popular question attempted by 3 candidates. Answers gave a good illustration of knowledge of the topic (Sale of Goods Act) and the level of preparation of the candidates, with the better candidates successfully identifying the correct sections of the legislation concerned and relevant remedies. Some candidates were somewhat confused as to terminology, although some marks were still awarded for identifying the issues i.e. satisfactory quality, fitness for purpose, sale by description etc. 

11. This question was answered fairly well by 2 candidates. Both answered the first part of the question well, exploring the issues of lack of signage in the car park itself and whether there had been valid incorporation of the exclusion clause into the contract. The other issue here was of course the vicarious liability of the Council for any negligent driving of its employee (lorry driver) while acting in the course of his employment (repair work). On the second part of the question, the better answer fully explored the Donoghue v Stevenson connection and understood that this would be important if Patrick had purchased the cake and Rachel had suffered illness i.e. if Rachel had not entered into the contract.

12. Only one candidate answered this question on discontinuing a partnership and setting up a company. Formalities of setting up a company were covered but further marks would have been awarded for specific reference to current legislation and more information on dissolution of partnership, distribution of assets, required notices etc.

Section C Answers

All candidates did well in the multiple choice questions. The correct answers were:-

Q13 – B

Q14 – C

Q15 – B

Q16 – A

Q17 – A

Q18 – A

Q19 – B

Q20 – B

Q21 – A

Q22 – C

Q23 – C

Q24 –A

Q25 – A

Q26 – C
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