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COMMERCIAL LAW      
England & Wales
Wednesday  8th December 2010
1.55 pm - 5.10 pm (incl. 15 mins. for reading)
Time allowed: 3 hours

	The paper is divided into three sections.  
Section A:
Answer FIVE questions. Each question carries 25 marks. Candidates are recommended to spend about 75 minutes on this section.
Section B:
Answer THREE questions. Each question carries 35 marks. Candidates are recommended to spend about 75 minutes on this section.
Section C:
Answer ALL FOURTEEN questions. Each question carries 5 marks. Candidates are recommended to spend about 30 minutes on this section.
Where questions are divided into sections, marks will be allocated equally between sections unless otherwise indicated.

Wherever possible, illustrate your answer by reference to decided cases and statute law.  Credit will be given for relevant references.

Maximum marks 300



SECTION A:  Answer FIVE of the following questions



25 marks each
1. Outline what is meant by legal personality in English law; and explain, with examples, the characteristics of both natural and legal persons, noting the main differences between them.

2. English law recognises three forms of partnership for business purposes. Identify the main features of these and summarise the relative advantages and disadvantages of each.
3. Explain how the Sale of Goods Act 1979 enables a purchaser to take action in relation to goods which are of poor quality or are misdescribed. 

4. In the context of the measure of damages in Negligence, explain the various types of harm for which damages may be recoverable.

5. a) Explain (in outline) the basic characteristics of a legal mortgage.

        (10 marks)

b) Explain the term “equity of redemption”, and examine the ways in which the

    law protects it while balancing the rights of the parties to a mortgage.

        (15 marks)

6. Explain what provision is made by English law for the recording of the ownership of land, commenting on how this is implemented, and on how complete such a record may be.

7. Identify and summarise five ways in which a lease for a fixed term may be terminated before the expiration of the term.

SECTION B : Answer THREE of the following questions



35 marks each
8. Rani has been offered her uncle Bhav’s shareholding in the family business, a private limited company.  Bhav’s holdings comprise:

· 10000 £1 ordinary shares, fully paid

· 10000 £1 7% cumulative preference shares

Explain:

a. what action Bhav needs to take to effect the transfer of the shares

        (5 marks)

b. the rights, and any liabilities, that Rani will have as the holder of the shares 
        (30 marks)

9. Carl is employed in Seething District Council’s Environmental Health Department.  One of his duties is to maintain a list of properly certificated Pest Control contractors.

Henry, a householder, asks Carl to recommend a pest controller to destroy a wasps’ nest in his shed.  Carl gives Henry the contact details of Tommy, adding “I’m not really supposed to recommend a particular firm, but Tommy is the best”.  Henry rings Tommy and arranges for him to do the job.

Tommy is ill on the appointed day, and passes the job to his new assistant Raymond.  Owing solely to Raymond’s careless handling of materials, Henry is poisoned and suffers a prolonged illness.  

Raymond cannot be traced.  Consider the legal principles that will determine the Council and/or Tommy’s liability to Henry in Negligence.

10. In 2000 Lana leased her freehold house to Tanya for 21 years.

In 2002 Lana sold the freehold to Len, who lives abroad.

This year Tanya has:

· made extensive alterations to the interior, including demolition of internal walls;

· begun hosting “singles encounter” parties for up to a dozen paying guests at a time;

· agreed to let Saad, an overseas student, occupy what is in effect a self-contained unit within the house, with its own kitchen and bathroom.  He will move in next October when he starts College, where he will be for three years.

Consider the positions of Len Tanya and Saad under the law of landlord and tenant, and advise as to any relevant action that may be taken by Len.

11. Fred, the owner of “Daisy”, an antique steam roller, paid £2000 to Sid, an engineer, for Sid to put Daisy in working order in time for Daisy to be exhibited at the North of England Show in July.

He also planned to exhibit Daisy around the country after that.

After starting work, Sid found that Daisy’s boiler would have to be replaced.  

The cost of this alone was in excess of £3000.  Sid told Fred he could not carry on with the work unless Fred paid him another £2000.

Fred agreed to pay the extra £2000 when the work was completed – he had now agreed with Softwood Studios for Daisy to be used in a comedy film.

However, Sid fell behind with the work and did not complete the work until October.  Fred was unable to use Daisy until then, by which time Softwood had looked elsewhere.

Explain the extent of Sid’s liability to Fred for damages for breach of contract.

12. Ann has died.  Her will simply leaves “all my property to my three children Claude Dan and Emma”.  The main asset of Ann’s estate is her large house.

Explain the legal position with regard to the co-ownership of the house, and what the position will be in the event of one of the three co-owners dying or wishing to sell their share in the property.
SECTION C:   Answer ALL Questions.  Each question carries 5 marks.

For each question there is a choice of 3 possible answers.

Clearly indicate the correct answer to each question - either a, b or c - in your answer book.
Do not copy out the questions or answers.

If more than one answer to a question is given, no mark will be awarded for that question.
13. Which of the following remedies for breach of contract is not an equitable remedy?

a. damages

b. specific performance

c. quantum meruit

14. An “estate” in land, in the context of land law, means:

a. an object that is attached to the land

b. a right over a piece of land e.g. shooting or grazing rights 

c. a form of ownership

15. Nan buys a picture at an auction, believing it to be by a famous artist, although the auctioneers have it as “unknown artist”.  This is a case of:

a. Common mistake

b. mutual mistake

c. unilateral mistake

16. A lease is not registrable at H.M. Land Registry if its term is less than:

a. 3 years

b. 5 years

c. 7 years

17. Normally an advertisement will not amount to a legal offer because:

a. they lack certainty of terms

b. they are not made to a specific person or class of persons

c. the reader cannot communicate acceptance of them

18. To be incorporated, a limited company must register certain particulars with:

a. The Registrar of Companies

b. H.M Revenue and Customs

c. The Corporate Taxes Office

19. If a company director is in breach of his/her duties, it is possible for:

a. the directors to vote for his/her removal at a directors’ meeting

b. the shareholders to vote for his/her removal, at a general meeting

c. the company’s registrar to order him/her to surrender their shares

20. Which of the following statements is not true?

a. a term may be implied in a contract by trade custom

b. a term may be implied in a contract if it is reasonable for the contract to include such a clause

c. a term may be implied into a contract by statute 

21. In Tort, contributory negligence occurs when:

a. More than one defendant caused the claimant’s injury or loss

b. the claimant’s own carelessness partly caused the accident

c. The result of the defendant’s negligence is much greater than could reasonably have been foreseen.

22. When a partner retires, notice must be given in:

a. The Law Society Gazette

b. The Estates Gazette

c. The London Gazette

23. Which of the following cases dealt with a situation in which the “corporate veil” might be lifted?

a. Salomon v. Salomon & Co (1897)

b. Gilford Motor Co. v. Horne (1933)

c. Lee v. Lee’s Air Farming (1961)

24. A leading case on the elements of an easement is:

a. Anchor Brewhouse v. Berkeley House Developments (1987)
b. Elliston v. Reacher (1908)
c. Re Ellenborough Park (1956)
25. In land law, a “profit a prendre” means

a. A right to take something from the land e.g. timber

b. The benefit of a covenant

c. The ownership of a dominant tenement enjoying an easement

26. The Unfair Contract Terms Act 1977 governs exemption clauses in:

a. Many types of contract

b. All commercial contracts

c. Consumer contracts only
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6 scripts were submitted; there is 1 pass.  The highest mark was 151.  One candidate submitted answers to Section C only.

GENERAL NOTE TO CANDIDATES

In each question, there are marks available for stating the basics.  Candidates should resist the temptation to “plunge into the middle”, and take time to consider their start point.  A balance however needs to be struck – even in better papers there were long rambling introductions; this was particularly noticeable in questions on contract. 
The age-old advice to “read the question” applies: if a question focuses on Negligence, there will be (at best) little value in discussing Tort in general, and none in discussing Contract.  The examiner realises that there is a limit to how much you can write in the limited time available – the wording of the question should be seen as an attempt to keep you focused and so avoid chucking down everything you know on a topic in a “stock answer”. 

Follow the format of questions - e.g. a) and b).  Sections should indicate marks available for each section, and this indicates length of the respective answers.

1. LEGAL PERSONALITY (3 attempted, av. score 7, high 8, low 7)

Individuals and partners in an ordinary partnership could be cited as examples of natural persons.  A characteristic of them is that they die.

Corporations sole did get one mention – a bishop being an example.

Incorporated bodies, with an example, were similarly overlooked.

Candidates got the idea of a limited company having separate legal personality from its members, and were able to cite Salomon v. Salomon & Co.

There was scope for discussion of corporate liability for the actions of the “controlling mind” and cases such as Tesco Supermarkets v. Nattrass; and it was also open to candidates to cite cases where public policy dictated the lifting of the corporate veil”.

2. PARTNERSHIPS (3 attempted, av. score 16, high 20, low 14) 

Some candidates write “the company” in discussion of any form of business organisation.   “The business” is better.  Mention of “shareholders” is more serious as it indicates confusion.  This may be due to writing under pressure, but examiners mark on what they see, and if candidates can get the terminology right, it improves their answer in terms of showing clear understanding.

The question was generally answered well, dealing with a straightforward description of ordinary partnerships under the 1890 Act, LLPs under the Act of 2000, and (sometimes overlooked due to its rarity) limited partnerships under the Limited Partnerships Act 1907.  Credit was given for naming the statutes and for definitions.  A common mistake in explaining limited (1907) partnerships was to say that all but one partner had to have limited liability.

The question of liability was generally stated accurately – better answers compared joint and several liability in an ordinary partnership with the position under LLPA 2000.  It was made clear that partners act as agents for the partnership and that their acts are binding on the partnership.

3.  CONTRACT – CONDITIONS IMPLIED BY SGA 1979

    (5 attempted, high 13, low 2) 

The question involved recollection of ss. 13 and 14 SGA 1979.

The common ground is that the statute imposes implied conditions as to description and quality where goods are sold in the course of a business.  Five marks were available for stating this.

Fifteen marks were available for outlining the provisions of s.13, s. 14(2) and s. 14(3) respectively.

Finally marks were awarded for discussing the remedies available to the injured party.  Candidates often overlook this last aspect of a question, and it was no less the case here.  SGA imposes implied conditions, so the buyer is entitled to repudiate the contract, and regard themselves as no longer bound by it, and to sue for damages for loss.  (Note: the contract does NOT “become void”!)  Since 1994 the buyer can reject the defective part of a consignment and seek damages.  A buyer can in any event treat a breach as being a breach of warranty, so that the contract continues, and seek damages.

4. TORT – TYPES OF HARM (2 attempted, high 6, low 0)

No more than a basic outline was offered: injury, shock and monetary loss were identified as types of harm, but with no discussion. In dealing with psychological harm, the factors governing liability to primary and secondary victims should be discussed.  Loss of earnings was the only head of damage mentioned in connection with personal injury.  There was brief discussion of remoteness with citation of the Wagon Mound. Economic loss could have involved mention of Spartan Steel Alloys v. Martin.

Compensation was identified as the purpose of damages, but the measure of damages (primarily to restore the victim to the position in which they would have been had the tort not been committed) was not discussed.

5. MORTGAGES (2 attempted, high 11, low 6)

a. Intended as a straightforward question involving recitation of the basics: the mortgagee (usually but not always a commercial lender) lends a capital sum to the mortgagor, interest at a fixed or variable rate is payable throughout the period, at a specified date the loan must be repaid, the loan is secured on the borrower’s property, the usual form is a mortgage by legal charge, registered against owner’s title.  Candidates needed to identify these features, but the answers did not do so in an organised way.

b.involved stating what the equity of redemption was, and citing ways in which lenders had sought to interfere with the equity and referred to cases.

Unduly long postponement or effective removal of right to redeem – Knightsbridge Estates v. Byrne; Multi-Service Bookbinding v. Mardon;  Fairclough v Swan Brewery ; Lewis v. Frank Love; or create unfair condition Esso v. Harper’s Garage
Apart from mention of undue postponement of the redemption date, none of this was cited.

6. REGISTERED LAND (5 attempted, high 14, low 2)

Some credit was given for an outline of the pre-1925 system of conveyancing.

Most candidates showed understanding of the main features of the land registration system.  Better answers were able to identify triggering events and to identify the three sections of the register with some correct detail of what each contained.  It was not possible to give credit for saying that the Property Register “contains all the key details of the land”.  There was some confusion as to what details are shown in which section.  Only one answer mentioned the filed plan.

Most candidates had problems with the nomenclature of legal estate and different grades of title, and in one case appeared to confuse the two things. 

Only one answer addressed the last element of the question – the issue of accuracy and completeness.  Candidates are urged to read the question carefully, and to re-read it even when halfway through their answer; that should serve to jog the memory.

7. TERMINATION OF LEASES (4 attempted, high 14, low 2) 

Focus on the question was essential; one of the better candidates devoted a whole page to the definition of a lease, including Street v. Mountford, before settling to attempt to answer the question.  Candidates have to accept that padding a thin answer with a demonstration of knowledge unrelated to the question CANNOT be given credit.

Better answers were able to identify the circumstances (break clause in lease; the ceasing of a condition e.g. employment, in tied accommodation; forfeiture for breach of covenant (not “breach of contract”!) requiring notice under LTA; Surrender by express or implied conduct; merger with reversion above (there was some confusion as to what merger actually meant); frustration by impossibility (but the whole purpose of the lease must have become impossible); disclaimer e.g. by lessee’s bankruptcy trustee).

It should be noted that neither assignment of a lease, nor the death of one of the parties, operates to terminate a lease.  Credit for discussion of assignment was therefore limited.

SECTION B.

These questions carry considerably more marks, and answers need to be more expansive, with an attempt not only to state relevant law but to attempt to apply it to the facts.  The questions are also intended to allow candidates to consider a range of topics, and to offer material that may be relevant in support or, or in opposition to, a case.  There is rarely a cut-and-dried “answer” to the imagined cases in Section B; candidates need to identify relevant matters of fact, and identify/discuss relevant points of law.

8. COMPANY - SHAREHOLDINGS (2 attempted, high 20, low 7)

a. As the company is private, Bhav must seek permission from the other shareholders to the transfer.  He may have to offer them to the other shareholders first.  (refer to Articles).  Stock transfer form; old share certificate returned to Co. Sec and new certificate issued to Rani.  It is not necessary for shareholders’ details to be registered at Companies House – only with the company’s own registrar.

b. Articles will set out the rights.  Generally the position will be that both classes of share will have voting rights within their class and entitle holders to attend GM and receive returns.

Differences between the types of shares here are in entitlement to dividends, order of payment of dividend and on dissolution, and voting rights.  The value of the ordinary shares will be linked to the asset value of the company.

9. NEGLIGENCE – COMMON LAW DUTY – NEGLIGENT MISSTATEMENT - VICARIOUS LIABILITY (4 attempted, high 19, low 0)

The question clearly focused on Negligence and no credit could be given for discussion of matters relating to Contract.  Although negligent misstatement is relevant here (being a type of negligence), misrepresentation was not.

The burden of proof is on Henry to establish the elements of the tort on a balance of probabilities.  The elements of the tort needed to be identified.

The neighbour test and the modern judicial approach in Caparo and Murphy, are relevant – though personal injury is involved here, not “mere” monetary loss.  Negligent misstatement by the Council should be considered; however there is no indication that Tommy is not competent.  Tommy is an independent contractor, not an employee.  A better answer added that Carl could not be said to be part of the “controlling mind” of the Council (cf. Tesco Supermarkets v. Nattrass)

Tommy’s liability may be for actual negligence if Raymond has not been properly trained, or it may be vicarious, as Raymond’s error occurs in the course of his employment.  Even if Raymond’s actions are unauthorised or prohibited by Tommy, a finding that Tommy is vicariously liability will still be made (Harrison v. Michelin Tyre).  Analysis in this area was generally sound.

Causation seems clear, and the type of damage is foreseeable.  Credit would have been given for discussion of res ipsa loquitur.
10. LANDLORD AND TENANT (2 attempted; high 15, low 7)

The sale of the freehold transfers all rights (and obligations) to Len (L&T (Covenants) Act 1995).  It is not necessary for Len to execute a new lease with Tanya.

Candidates needed to say that it is common for leases to prohibit matters such as those indicated here (change of user, unauthorised alterations, and assignment or subletting, either absolutely or without the landlord’s permission).  If this is the case, Tanya is in breach of covenant and Len can take action.  However, the point does need to be made that the rights and remedies depend on the contents of the original lease.

Len’s remedies for breach, assuming there are breaches, are:

· damages (cost of remedial building work)

· forfeiture (if the lease grants a right of re-entry and repossession); this requires service of a notice under s.146 LPA 1925

· injunction prohibiting user

Tanya can remedy the breach and prevent repossession.

Saad’s occupation may be by licence.  Under s.54 LPA 1925, a lease must be created by deed.  If Saad has exclusive possession, this gives rise to presumption of a (sub)tenancy (Street v. Mountford); this presumption can be rebutted if Tanya has reserved a right of entry, or provides services.

There may be a reversionary tenancy (which can validly start in the future if less than 21 years); this is registrable under LRA 2002.
11. CONTRACT (4 attempted, high 20, low 4)

The question involved formation of contract, and offered scope for discussion of discharge of the original contract by agreement (the second agreement).  Better answers discussed consideration.  It was open to candidates to discuss whether Fred received valuable consideration in return for his promise to pay the extra £2000; the prospect of the film work could be seen as such, by analogy with Williams v. Roffey & Nicholls.  Note that in this type of question, it is not enough to make some general comment about consideration being an element of a contract: the candidate must say something like “Sid agreed to do the work in consideration of £2000”.

The increased costs do not amount to frustration of the contract (Davis Contractors v. Fareham), though credit was awarded for the suggestion.

There is breach by Sid, the delivery date being an express term, arguably a condition.  The parties in effect waive their rights by making the new deal.

The question asks for explanation of the extent of liability, and largely involves discussion of the measure of damages in Contract.  The general measure is to put the injured party in the position in which they would have been had the contract been performed - hence the possibility of Fred claiming for loss of show revenue.  However, the party in breach may escape liability for losses that were not “in the contemplation of both parties” when the contract was made (Hadley v. Baxendale).  Cases such as Victoria Laundry v. Newman were also relevant here.  What potential losses Sid was aware of at the time of making either agreement will be a question of fact.

Equitable remedies were not really relevant in this question, which does focus on damages.

12. CO-OWNERSHIP OF LAND (2 attempted, high 
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