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	The paper is divided into three sections.  
Section A:
Answer FIVE questions. Each question carries 25 marks. Candidates are recommended to spend about 75 minutes on this section.
Section B:
Answer THREE questions. Each question carries 35 marks. Candidates are recommended to spend about 75 minutes on this section.
Section C:
Answer ALL FOURTEEN questions. Each question carries 5 marks. Candidates are recommended to spend about 30 minutes on this section.
Where questions are divided into sections, marks will be allocated equally between sections unless otherwise indicated.

Wherever possible, illustrate your answer by reference to decided cases and statute law.  Credit will be given for relevant references.

Maximum marks 300



SECTION A:  Answer FIVE of the following questions


     25 marks each
1. Alex is about to start a business.  What legal advice should be given to Alex on the advantages and disadvantages of operating the business through a private limited company rather than as a sole trader?

2. What factors will a court consider in deciding whether an “ordinary partnership” as defined by statute, exists?  Give an outline explanation of the terms used in the definition.

3. a. Explain the term “misrepresentation” as used in its legal sense.     

      
 (12 marks)

b. Explain how the remedy for misrepresentation will be different, depending on the state of mind   

    of the person when making the misrepresentation.   



     
 (13 marks)

4. “Whoever owns the land owns it up to the heavens and to the depths of the earth”.  Explain to what extent this statement is true in relation to freehold land. 
5. Outline the main provisions that will be usual in a properly prepared lease made by a freeholder.

6. Compare the law of Contract and the law of Tort in terms of:

· the basis of legal liability in each (with reference to any relationship between the parties);

· the conduct, intentions and motives of the parties and

· the remedies available

7. What are the purposes, advantages and limitations of the system of land registration in England and Wales?  Explain them, with reference where appropriate to the contents of Register entries.

SECTION B : Answer THREE of the following questions


     35 marks each
8. Brown is the managing director of Complex Deals Ltd (“CD”).  CD’s other directors are Green (an executive director) and White (a non-executive director).

Each holds 25% of the ordinary shares in CD, the remaining 25% being held by other minor shareholders.

Green and White have only recently discovered the following matters:

In 2007 Brown, in CD’s name, contracted with Hogg Heaven, a firm of architects, to design a new office building for the company (Brown was considering buying a new site for CD).    Brown paid Hogg Heaven’s fee (which was double what might have been expected for a firm of their standing) from CD funds.  

The directors were not consulted as to the purchase of the new building.  In the event CD did not proceed with purchasing the new site, due to the economic downturn.

Brown holidayed on Lord Hogg’s yacht in 2006, and Brown’s son joined the architects firm in 2008.

Re-examination of CD’s accounts have disclosed a number of frauds by Brown, which neither the other directors nor the company’s auditors had originally detected. 

Explain:

a. the legal position of CD with regard to the contract with the architects

 (10 marks)

b. the position of Brown, Green and White in relation to the statutory duties of directors











             (15 marks)

c. the sanctions that may be taken against Brown under company law (either with, or without,

     the assistance of Green and White)





             (10 marks)

Do NOT consider criminal sanctions against any individual(s).

9. Downer Teal Traders (DTT) are clothing wholesalers.  Their catalogue and website clearly show their terms of business, which include the following:

“3. No contract of sale shall exist until we acknowledge your order.”

“11. If goods are unsatisfactory, please notify us as soon as possible.  Failure to notify us within 3 days of delivery shall be conclusive proof of satisfaction.” 

Norman, a clothes retailer, recently placed two orders with DTT.

The first, for 14 “superior all-weather” sheepskin coats, was placed in January.   The coats arrived and sold within a week. However, customers began returning them after the first rain a fortnight later, as the sheepskins were not cured properly and smelled horrible when they got wet.

Norman asked DTT for a full refund, but DTT refused, relying on Clause 11 above.

Norman placed the second order (for 2 dozen thermal hats) on Monday 7th February, by phone.  By the morning of Wednesday 9th February, Norman had dealt with several complaints about the coats: he phoned DTT and told them (among other things) that he was cancelling the hats order.   DTT told Norman that they had already posted their acknowledgement of his order, and that he was not entitled to withdraw from the deal.
Continue over…/
On Thursday 10th, Norman received DTT’s acknowledgement, postmarked 6 p.m. Wednesday 9th February.

What advice should be given to Norman with regard to:

a. the coats order?








 (20 marks)
b. the hats order?







 
 (15 marks)
10. The following incident involves Eric, Stan, Kyle and Kenny, all employees of Lower Down District Council  (LDDC).

Eric, Head of Section in one of LDDC’s open-plan offices, told Stan, a student on work placement, to bring him a large box file from a high shelf in the office above a desk nest occupied by Kyle and Kenny.

Stan was unable to reach the shelf.  Although there was a set of library steps, it had been taken downstairs by a colleague some time before.

“Hurry up,” said Eric.  

With Eric watching, Stan stood on a swivel chair and pulled out the box file.

At this point the chair began to rotate.  

Kyle, seeing the situation, grabbed hold of the chair to steady it.  Unfortunately his hand caught the chair’s height adjuster, causing the chair seat to drop downwards, jolting Stan.

Stan dropped the file which injured Kenny who was at his desk close by.

Discuss the factors a court will consider in the event of Kenny making a claim in Negligence at common law, in respect of the incident?  

11. Nola is the freeholder of The Nook.  

In 1985 (before land registration became compulsory in the area) Nola decided to sell the “granny annexe” that formed part of her property to Len.

Nola and Len executed a “do-it-yourself” conveyance whereby Len bought the annexe plot freehold.  Nola retained the L-shaped driveway between the properties.  There was no mention of a right of way.  However, Nola insisted that the conveyance contain a promise by Len not to use the Annexe plot for more than a single dwelling.

The Nook

    Annexe plot
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 ======










   drive


In 2010 Len transferred the freehold of the Annexe to Lynn.

Lynn is now seeking planning permission for four houses on the annexe plot.

Nola (besides opposing the planning application) has threatened legal action against Lynn if the building goes ahead.  Nola is also denying access to Lynn in respect of the existing house.

Explain Nola’s legal position with reference to the law on easements and covenants.  DO NOT CONSIDER MATTERS OF PLANNING LAW.
12. Ann owns a large freehold house.  Two years ago she let the top floor rooms to her friend Bill for £500 a month, living herself on the ground floor.  She would often cook for Bill and allow him the use of her washing machine.

Last year Ann obtained planning permission to divide the house into two self-contained flats.  She and Bill were able to live in the property during the building conversion.

The work was completed in March.  Ann gave Bill a key to the flat, and Bill went on paying £500 a month.

However, Ann now wants Bill out as soon as possible, as she can get £1000/month for the flat, which Bill cannot afford.

Advise Ann as to Bill’s right to occupy the property before and after the conversion.

SECTION C:   Answer ALL Questions.  Each question carries 5 marks.

For each question there is a choice of 3 possible answers.

Clearly indicate the correct answer to each question - either a, b or c - in your answer book.
Do not copy out the questions or answers.

If more than one answer to a question is given, no mark will be awarded for that question.
13. In litigation, an equitable remedy is one that is granted:


a. as of right to a successful claimant


b. to either party, and is non-monetary


c. at the Court’s discretion.

14.  A public body that does something beyond its legal powers is said to act:

a. ultra vires

b. uberrimae fidei

c. usque ad caelum

15. Which of these is a defence in Tort?

a. volenti non fit injuria

b. res ipsa loquitur

c. non est factum

16. When a joint tenant dies:

a. the joint tenancy is severed

b. their interest passes to the surviving joint tenant(s)

c. their interest passes to their estate
17. A person who is in adverse possession of land gains possessory title after:

a. 7 years

b. 12 years

c. 21 years

18. A leading case on the question of “remoteness of damage” in Tort is:

            a. The Moorcock (1889)


b. The Heron II (1964)


c. The Wagon Mound (1961)

19. A partner who is retiring must give notice of the fact in:


a. The Law Society Gazette


b. The London Gazette


c. The Estates Gazette

20. A contract may be “frustrated” in the legal sense by one of the parties:


a. becoming seriously ill


b. being in breach of contract


c. suffering a large unforeseen rise in costs

21. Salomon v. Salomon & Co Ltd (1897) established that:


a. a company is not bound by a director’s unauthorised acts


b. the “veil” of corporate identity may be lifted in cases of fraud or deceit

       c. a company is a separate legal personality from its individual 

      shareholders

22. In Leaf v. International Galleries (1950), the mistake the claimant made as to the 

      authenticity of the painting he purchased:

a. did not operate to vitiate the contract

b. made the contract voidable

c. made the contract void

23. The filing of annual accounts with the Registrar of Companies is required for

 limited companies and:

a. ordinary partnerships, but not limited liability partnerships

b. limited liability partnerships, but not ordinary partnerships

c. both ordinary partnerships and limited liability partnerships 

24. The execution of a lease means:


a. performing any formalities needed to create it


b. performing the obligations under it


c. performing an act which terminates it

25.  When a lease is created it must be registered at HM Land Registry if it is for

 more than:

a. 3 years

b. 5 years

c. 7 years

26.  A court is most likely to make an order for specific performance of a contract:

            a. involving a minor

b. for a personal service

c. for the sale of land
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Scripts submitted: 4.  Passes: 2. Highest mark: 168.  Lowest: 61

One candidate submitted answers only to Section C and two other questions.

GENERAL NOTE TO CANDIDATES

In each question, there are marks available for stating basic relevant law.  Better papers addressed the questions and shaped their answer to deal with the question put, rather than setting out a “standard answer” that took up valuable time with irrelevant detail.  Candidates should take time identifying key words in a question that the examiner places in order to indicate to the candidate the direction should take.  Failure to do this was fatal in the case of one script, where answers to questions 2,3,6 and 7 did not focus effectively on the question put.

One paper showed clear evidence of planning for some answers, and this “rough work” assisted in those answers.  The candidate had then very properly crossed out the “rough”.  Care needs to be taken at this stage to avoid crossing out the answer itself !  Where this occurs (as happened here) a clear note to the examiner in the margin (as given here) should ensure the answer is not overlooked.

It was a good point that candidates tried to start answers with a “start point” of relevant definition, rather than immediately plunging into discussion of the questions’ finer detail (this has been a tendency in “case study” questions).  A balance however needs to be struck, in setting out the basics, between what is relevant, and what is getting off the point.  It does no harm to re-read a question during the process of writing an answer. 

SECTION A

1. SOLE TRADERSHIP/COMPANY - 3 attempted. Marks: 20, 19, 7.

The answer should mention lack of formalities on start-up, privacy and lack of requirements for meetings and “returns”.  (It was not essential to mention sole entitlement to profit and decision-making as a 100% shareholder would enjoy these.)

All candidates covered the question of finance, liability and legal personality (Salomon (without its facts) is relevant, but only discuss “raising the corporate veil” if you can keep it brief and to the point).

Care should be taken in dealing with the formalities of incorporation -  “having to register” is not really adequate if you don’t say who the company has to be registered with.  In one of the better papers, rather inaccurate discussion of the distinction between public and private companies weakened the answer.  A weakness was noted in awareness of recent company law reform in the references to Memorandum of Association and meetings – candidates should note the relaxed regime for private companies under CA2006.

2. ORDINARY PARTNERSHIP - 3 Attempted. Marks: 11, 7, 4.

Better papers were able to open with the definition given by PA1890 s.1.  However, after that, the answers wandered off the point.  The question did not ask for a comparison with any other form of business association, though it was legitimate to say that incorporation of any other of these would negate the existence of a partnership.

This question was not well handled – it asks for the elements of the definition to be examined in turn viz. “carrying on a business” (has its own definition within the Act), “in common”. Case law on what is “carrying on” – see Keith Spicer v. Mansell and Khan v. Miah; and on what is “in common” – see Saywell v. Pope).  “With a view to profit” excludes charities.  S 2. of the Act lists matters that are not conclusive evidence of a partnership.  

It does not help answers on partnership to see references to shares being issued.  “A share in the profits” of course would be all right.

3.  MISREPRESENTATION - 1attempted: Marks: 4 

The first part of the question required a definition of the term – an untrue statement of fact made by a person on which the other party relies, which induces them to form a contract, and which causes them to suffer loss. (6 marks)

It would then be possible to discuss misrep. by half-truth, silence, or change of circumstances, which are dealt with by case law (6 marks)

The second part of the question involves identifying fraudulent, negligent and innocent misrep: and setting out the remedies for each.  

The answer submitted discussed other vitiating factors that are distinct from misrepresentation.

4. LAND OWNERSHIP - 2 attempted: MARKS: 15, 9

This was intended to be a broad question.  Although candidates were able to discuss effectively the ground covered by the mnemonic MAGPIE in the DL material, its scope could cover other matters that a candidate might legitimately bring in. 

That is to say, a freehold may be subject to a lease or life tenancy; there may be third party rights under easements, covenants, profits a prendre and other minor rights; it would even be permissible to mention restrictions under planning law and the law of Nuisance, provided the candidate can “work them in” by suitably wording their answer.

This may seem to candidates to involve too high a degree of literary skill, but this examiner feels that inexact wording can be forgiven if the drift of the remarks is clear.  “Read the question – turn the question” is offered as an approach.

5. PROVISIONS OF A LEASE - 2 attempted: marks 13, 13.

Intended as a straightforward question involving recitation of the basics:

Term, rent, any ground rent, when payable; rent review; option to renew

Tenant’s exclusive possession – free from interference etc, subject to landlord’s right of re-entry

Covenants for repair, maintenance; insurance; use of the property and tenant’s behaviour (alterations, nuisance)

Covenant not to assign or underlet (subject to permission)

Provision for re-entry and repossession in case of breach of covenant.

6. COMPARISON OF ASPECTS OF CONTRACT AND TORT - 2 attempted: [marks 13, 13

As to the basis of liability, in Contract, parties’ rights and duties arise from a legally binding agreement, with liability for breach of stipulations.  (It would have been possible for privity to be briefly discussed, as modified e.g. by agency and the 1999 statute.)

In Tort, liability arises from interference with another’s rights; there is generally no relationship between parties, although Negligence recognises “proximity” as an element of liability. 

Breach of contract does not require fault, where liability in Tort is usually fault-based.  This point was not made.  Motive is generally irrelevant in either area, though it may be so in Nuisance.

Remedies were better covered: damages to compensate in both areas (the measure of damages could have been discussed), with injunctions as discretionary remedies; specific performance and rescission only in Contract.

7. LAND REGISTRATION - 2 attempted: marks 15, 6.

Candidates showed understanding of the main features of the land registration system.  It was useful to identify the Land Registration Acts, and perhaps ‘triggering events’, as the framework, as these relate to the completeness of the registration system.  The limitations of the system (some land not registered, some interests not capable of registration, local searches and enquiries still needed) were the least well discussed aspect of the question.

The purpose of the system is to record ownership of land comprehensively, ensure a “once and for all” investigation of title guaranteed by the State, with a compensation system for error.  It simplifies the process of land transfer.  It allows interested parties (e.g. Local Authorities) to access the register for information.

The advantages of the system are its standardised format to simplify transfer, with scrutiny by the Registry before an entry is updated.  It is in a transferee’s interest to ensure correct registration.  The Register replaces title deeds that could be destroyed or lost.

In the answers, there was good coverage of the arrangement of the Register (one script discussed grades of title effectively): however there was not so much consideration of purposes and advantages as set out above.

SECTION B

GENERAL

These questions carry more marks, and answers need to be more expansive, not only stating relevant law, but attempting to apply it to the facts.  Candidates should look carefully for key facts in the question that act as pointers to possible topics; the facts are not there as mere ornament.

In this paper, each question assesses knowledge within one Module; occasionally knowledge of other modules may be helpful (see below under Q. 11, para 1).  The questions will usually involve a range of topics within a module.

It is usually helpful to state definitions if you can remember them, and then to apply the law stated to the facts.  The definition (e.g. the elements of negligence, or of a simple contract) can provide a framework for the answer; it also shows knowledge.

There may be no “right answer”; candidates need to identify relevant matters of fact, and identify/discuss relevant points of law.  

Candidates do not need to reach a firm conclusion: formulas such as “It may be argued that...” or “A court may view this as...” avoid the risk of self-contradiction if you start with one conclusion, then notice something that causes a change of mind in mid-question!

8. COMPANY DIRECTORS - 2 attempted.  Marks: 22, 10

One answer did not state that the director’s act was binding on the company.  The answers dealt with a director’s implied and apparent authority.

Part b of the question dealt with directors’ duties under CA2006.  The conflict of interest (and obligation to disclose it) was discussed, but it would also have been possible to mention other obligations (to act within powers, to promote the success of the company, not to accept benefits from third parties, to declare benefits to connected persons.  Green and White also have a duty to exercise reasonable care and skill – the executive director may be negligent (Re City Equitable Fire Ins’ce Co).  However, as one candidate pointed out with commendable attention to the details, the fraud had escaped the notice of the auditors, which doesn’t indicate a lack of reasonable care.  Less continuous care is expected of White as a non-executive director.

Shareholders may convene a General meeting and pass a resolution to remove Brown as a director.  This may be by special resolution in accordance with the Articles, or by ordinary resolution if there is no provision.  “Dismissing” the director is not a sufficient answer.

The final part of the question was largely overlooked.  Because of the large shareholdings of Green and White, no Ordinary Resolution to remove Brown can be passed.  Minority shareholders may threaten to petition the Court for a winding-up Order, as an oppressed minority, in order to compel their compliance.

9. CONTRACT - 2 Attempted.  Marks: 22, 21

There was a structured approach here, both answers analysing the situation for at least some of the elements of contract.  The orders were corrected seen as offers though the reason for this (certainty of terms) was not stated.  This led to comments on the postal rule, which were correct (though it would have been worth mention that the rule only operates where the acceptance is “envisaged” (expected) to be by post.  

Other elements of contract were mentioned although one candidate offered “I am assuming consideration was given” which could have been better expressed.  Despite the comments on the postal rule, there were still comments that suggested candidates thought that acceptance was only given once the goods were delivered.

Sale of Goods Act protection was identified.   “Acceptable quality” and “fitness for the buyer’s purpose” were more apt here than correspondence with description, although the point seemed to be made that description can bear on what is acceptable.  Both papers corrected stated the remedy, though neither dealt with the matter in terms of breach of an implied condition.

The exemption/exclusion clause was recognised as such by one candidate and reference to reasonableness was made although the name of UCTA 1977 was misremembered.

The second part of the question dealt with withdrawal of an offer before acceptance is given.  Again this involved the postal rule; one paper took up the question of evidence of posting with some success.  This is pleasing as it shows a real attempt to apply the legal ideas rather than merely reciting the law.

10. NEGLIGENCE - 3 attempted: marks 15, 10, 3

Marks were thrown away here by too hasty an appraisal of the possibilities of liability; in Section B questions there is scope for examining the facts, testing them against legal doctrines.

No candidate actually stated that an employer has a common law duty of care to employees.  This duty is to provide a safe place of work, safe systems of work and a competent staff.  The employer’s duty is therefore to take reasonable care to protect against foreseeable dangers.

The facts indicate that the place of work (the equipment) was not suitable and/or that the system of work was unsuitable (steps not readily available, seating perhaps too near the shelves).  There is no evidence of incompetence of staff causing the accident, but the point is a “could mention”.  

(Kyle acts in the agony of the moment to save the situation; he may therefore not break the chain of causation.  This was felt to be beyond the scope of the syllabus and was not expected to be offered in the answer.)

Better answers recited the elements of Negligence – duty of care, breach of the duty, causation (credit would have been given for stating that Kenny will have to establish these on a balance of probabilities).

Eric is possibly liable in condoning Stan’s action in putting himself at risk and in telling him to hurry; Stan may be untrained and unfamiliar with the risk.  Stan may know of the risk but 

All answers recognised that LDDC, as the employer, is vicariously liable for any negligence by Eric, Stan or Kyle.  All are acting “in the course of their employment” albeit (in the case of Eric and possibly Stan) in contravention of instructions (Harrison v. Michelin Tyre).

There is a possible defence of consent if Kenny knows of the risk and willingly runs the risk of it.  The partial defence of contributory negligence by Kenny should also receive mention, with its effect on damages if it is found.

Candidates please note:

1. Contributory negligence is always that of the claimant, NOT that of someone else (Eric) who may have ‘contributed’ to the accident.

2. In vicarious liability it is the “perpetrator”, NOT the victim, whose action must be done in the course of their (the perpetrator’s) employment – the victim may not be an employee at all. 

It was not useful in this question to mention other torts – the question clearly focuses on Negligence.  Similarly liability under HSWA was not relevant as HSWA does not of itself create criminal liability.  Although the same set of facts may give rise to both types of liability, they are independent of one another.

11. LAND - 1 Attempt: marks 21.  (A good answer that took in most of the salient points but did not mention the remedy.)

Nola can enforce a restrictive covenant if it “touches or concerns the land”.  Lynn will have notice of the restriction because under LRA 2002 registration is compulsory and details of it will appear on the Register.  The covenant in the 1985 conveyance will be registered on the occasion of the 2010 transfer.

The burden of covenants does not run with the land and cannot be assigned.  There may be an indemnity by Lynn to Len.

Equity will assist Nola; under the rule in Tulk v. Moxhay burden (and benefit) of a covenant will run if the covenant was for the benefit of retained land and the covenant is restrictive.

Lynn can use the drive for the existing building; an easement by implied grant exists under the rule in Wheeldon v. Burrows; when Nola sold part of her land, use of the path and drive was present for the benefit of the part sold; the use now attaches to the annexe plot.

However this use will not apply to any new properties.  Nor will there be an easement of necessity in respect of these.

Remedy: action for damages (diminution of value of The Nook); a prohibitory injunction to prevent new houses may be granted.

12. LANDLORD & TENANT - 1 attempt: marks: 19

The question of whether Bill had a licence or a tenancy was (and was seen to be) central.

Initially there was no right to exclusive possession by Bill; Ann performed services for him (in which part of the building?).  No formalities are needed for a licence and it may be for a term or an indeterminate period.  A licence is terminable at any time.

The present arrangement may be argued to be a lease.  Credit would be given for the definition under LPA 1925.

s 52 LPA 1925 requires a lease to be created by deed.

The exception, under s 54 LPA 1925, is relevant here, though it would seem not to apply on the facts; s. 54 provides for the informal creation of a lease on certain conditions:

· a term or 3 years or less

· immediate possession

· payment of the best rent obtainable (not to be the case here)

Also an assured shorthold tenancy can be created without formality.  However, there is no definite term here.
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